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i.   Preamble 1 
 2 

This paper represents the final draft of the white paper prepared by the South Florida Water 3 
Management District, originally dated June 25, 2002 and revised December 16, 2002.  The paper 4 
has been substantially revised based on public and agency input pertaining to key policy, 5 
technical and process issues associated with the implementation of the Comprehensive 6 
Everglades Restoration Plan (CERP).  This final draft is also the result of continuing debate and 7 
discussion among Federal and State partners including the Department of the Interior (i.e., U. S. 8 
Fish and Wildlife Service and Everglades National Park), the U.S. Army Corps of Engineers, 9 
Florida Fish and Wildlife Conservation Commission, the Florida Department of Environmental 10 
Protection and the South Florida Water Management District.  11 
 12 
Major modifications to this draft include organizational changes and a proposal to use separate 13 
tools for determining the Federal WRDA 2000 requirements of “existing legal source” protection 14 
versus the State of Florida Section 373.1501 F.S. requirements of “existing legal user” 15 
protection.  Additionally, this revision proposes to use an independent analysis for the 16 
determination of regional water availability and initial reservations versus tying these analyses to 17 
the existing legal source determination.  18 
 19 
The focus of this paper is to provide a proposed methodology for identifying and protecting 20 
existing legal sources and users, flood protection, and identifying and reserving water for natural 21 
systems under State and Federal law.  Continuing outstanding issues will need to be resolved by 22 
affected stakeholders in order to realize the successful implementation of the CERP program.  23 
Building a consensus through a public process is important to this success and can be expected to 24 
continue to result in modifications to the proposed methodologies or assumptions contained 25 
herein.  The ultimate goal should be that all interests are treated equitably, that the natural 26 
resources are restored and protected, and that existing and future water supply needs are 27 
provided for – all consistent with the assumptions and expectations of the CERP program and 28 
relevant State and Federal laws.    29 
 30 
Five appendices are also attached which provide more detailed information, including: 1) 31 
preliminary definition of terms; 2) CERP assurance language from Section 601(h) of the Water 32 
Resources Development Act of 2000; 3) President-Governor Agreement, January 9, 2002; 4) 33 
proposed Pre-CERP Baseline assumptions; and 5) agency and public comments on the June 25, 34 
2002 draft.  35 
 36 
It should be noted that this paper is anticipated to be a policy and technical guidance document 37 
prepared by the South Florida Water Management District and has not obtained formal approval 38 
or acceptance from other Federal and State agencies.  The concepts presented in this paper are 39 
expected to be further defined by the U.S. Army Corps of Engineers and South Florida Water 40 
Management District CERP Guidance Memorandum. 41 
 42 
 43 
 44 
 45 
 46 
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I.  Purpose  1 
 2 
This paper represents the final draft of the white paper prepared by the South Florida Water 3 
Management District, originally dated June 25, 2002 and revised December 16, 2002.  The paper 4 
has been substantially revised based on public and agency input pertaining to key policy, 5 
technical and process issues associated with the implementation of the Comprehensive 6 
Everglades Restoration Plan (CERP).  7 
 8 
The purpose of this paper is to outline a process and methodology under State and Federal law 9 
for identifying and protecting water for the natural system and human uses which will be made 10 
available through implementation of the CERP.  This paper also identifies technical and policy 11 
issues regarding assurances for existing legal sources, protection of existing legal users, 12 
protection of levels of service for flood protection, and reservations of water for the natural 13 
system.  The paper includes a discussion of additional State strategies associated with water 14 
supply plan recommendations pertaining to regional water availability for consumptive uses, 15 
initial reservations for the natural system and other rules which provide interim assurances for 16 
water users and water resource protection. 17 
 18 
The general policy framework and concepts discussed in this document will be presented to the 19 
South Florida Water Management District Governing Board, the Water Resources Advisory 20 
Commission, and the South Florida Ecosystem Restoration Task Force's Working Group in May 21 
2003. After final comments and approval by the U.S. Army Corps of Engineers, this document 22 
may be used to assist in the preparation of the CERP Guidance Memorandum detailing the 23 
process and methodology for identifying and protecting water for the natural system and other 24 
uses under Federal and State law. 25 
 26 
A glossary of key terms and preliminary definitions has been included in Appendix A. 27 
 28 
II.  Summary of Relevant Legal Directives  29 
 30 
A.   Federal Water Resources Development Act of 2000  31 
 32 
Congress enacted the Water Resources Development Act of 2000, Title VI, Comprehensive 33 
Everglades Restoration (WRDA 2000) to approve implementation of the CERP "as a framework 34 
for modifications and operational changes to the Central and Southern Florida (C&SF) Project 35 
that are needed to restore, preserve, and protect the South Florida ecosystem while providing for 36 
other water-related needs of the region, including water supply and flood protection." (Sec. 37 
601(b)(1)(A)).  WRDA 2000 requires CERP "to be implemented to ensure the protection of 38 
water quality in, the reduction of the loss of fresh water from, the improvement of the 39 
environment of the South Florida Ecosystem and to achieve and maintain the benefits to the 40 
natural system and human environment described in the CERP" (Sec. 601(h)(1)).  These 41 
provisions are primarily contained in Section 601(h) entitled "Assurance of Project Benefits", 42 
attached as Appendix B.  Some of the most pertinent portions regarding quantification and 43 
protection of water supplies from CERP are summarized below to provide background for this 44 
paper.  45 
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Section 601(h)(2) requires the execution of a binding agreement between the President and the 1 
Governor of Florida to ensure that,  "the water made available by each project in the Plan shall 2 
not be permitted for consumptive use or otherwise made unavailable by the State until such time 3 
as sufficient reservations of water for the restoration of the natural system are made under State 4 
law in accordance with the project implementation report for that project and consistent with the 5 
Plan."  The "Comprehensive Everglades Restoration Plan Assurance of Project Benefits  6 
Agreement" was executed on January 9, 2002.   A copy of this agreement is included as 7 
Appendix C. 8 
 9 
Section 601(h)(3) requires the development of programmatic regulations to establish a process 10 
for implementation of the CERP, including in relevant part, procedures for development of 11 
Project Implementation Reports (PIR), Project Cooperation Agreement (PCA), operating 12 
manuals, procedures to incorporate new information and adaptive management into CERP 13 
implementation, and procedures "to ensure the protection of the natural system consistent with 14 
the goals and purposes of the Plan. . .  ."  Section 601(h)(3)(C)(i)(I)-(III).  At the time this paper 15 
is being finalized, the programmatic regulations remain in draft form. 16 
 17 
Section 601(h)(4) of the WRDA 2000 identifies requirements for project specific assurances in 18 
PIRs, PCAs, and operating manuals.  PIRs, in relevant part, must include identification of 19 
quantity, timing, and distribution of water for the natural system and identification of water to be 20 
reserved under State Law.  Sec. 601(h)(4)(A) Project Cooperation Agreements cannot be 21 
executed "until any reservation or allocation of water for the natural system identified in the 22 
Project Implementation Report is executed under State law."  Sec. 601(h)(4)(B).  Operating 23 
manuals must be consistent "with the water reservation or allocation for the natural system 24 
described in the project implementation report and the project cooperation agreement for the 25 
project or group of projects."  Sec. 601(h)(4)(C) 26 
 27 
Section 601(h)(5) provides a savings clause that applies when implementing CERP.  This is a 28 
key focus of the Federal legislation.  It states: 29 
 30 

(A) NO ELIMINATION OR TRANSFER—Until a new source of water supply 31 
of comparable quantity and quality as that available on the date of enactment of 32 
this Act is available to replace the water to be lost as a result of implementation of 33 
the Plan, the Secretary and the non-Federal sponsor shall not eliminate or transfer 34 
the existing legal source of water including those for— 35 

 36 
(i) an agricultural or urban water supply; 37 
(ii) allocation or entitlement to the Seminole Indian Tribe of Florida under 38 

section 7 of the Seminole Indian Land Claims Settlement Act of 1987 39 
(25 U.S.C. 1772e); 40 

(iii) the Miccosukee Tribe of Indians of Florida; 41 
(iv) water supply for Everglades National Park; or 42 
(v) water supply for fish and wildlife. 43 
 44 
 45 
 46 
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(B) MAINTENANCE OF FLOOD PROTECTION - Implementation of the Plan 1 
shall not reduce levels of service for flood protection that are- 2 
 3 
(i) in existence on the date of enactment of this Act; and  4 
(ii) in accordance with Applicable law. 5 

 6 
(C) NO EFFECT ON TRIBAL COMPACT - Nothing in this section amends,    7 
alters, prevents, or otherwise abrogates rights of the Seminole Indian Tribe of 8 
Florida under the compact among the Seminole Tribe of Florida, the State, and 9 
the South Florida Water Management District, defining the scope and use of 10 
water rights of the Seminole Tribe of Florida, as codified by section 7 of the 11 
Seminole Indian Land Claims Settlement Act of 1987 (25 U.S.C. 1772e). 12 

               Section 601(h)(5), WRDA 2000 13 
 14 
B.  State Laws Regarding Implementation of CERP 15 
 16 
The Florida Legislature has also enacted a series of laws into Chapter 373 defining the roles of 17 
the SFWMD and the Florida Department of Environmental Protection (DEP) in the 18 
implementation of CERP, including Sections 373.026(8), 373.1501, 373.1502, and 373.470, F.S.  19 
With regard to assuring project benefits, as with WRDA 2000, Section 373.470(b) requires that 20 
the comprehensive plan be used as a "guide and framework to ensure that the project components 21 
will be implemented to achieve the purposes of the "Federal Water Resources Development Act 22 
of 1996."  S. 373.470(3)(b)2, F.S. 23 
 24 
Prior to any project component being submitted to Congress for authorization or receipt of an 25 
appropriation of State funds for construction, the DEP must approve each project component, 26 
pursuant to Section 373.026(8), F.S., upon a finding that the SFWMD has complied with the 27 
requirements set forth in Section 373.1501(5), F.S.  That section provides assurances to natural 28 
systems and existing legal users and for flood protection, including requirements that SFWMD 29 
for each project component:  30 
 31 

(a) Analyze and evaluate all needs to be met in a comprehensive manner and 32 
consider all applicable water resource issues, including water supply, water 33 
quality, flood protection, threatened and endangered species, and other natural 34 
system and habitat needs.  35 

 36 
(d) Consistent with [Chapter 373], the purposes for the Restudy provided in the 37 

Water Resources Development Act of 1996, and other applicable Federal law, 38 
provide reasonable assurances that the quantity of water available to existing 39 
legal users shall not be diminished by implementation of project components 40 
so as to adversely impact existing legal users, that existing levels of service 41 
for flood protection will not be diminished outside the geographic area of the 42 
project component, and that water management practices will continue to 43 
adapt to meet the needs of the restored natural environment.    44 

Section 373.1501(5), F.S. 45 
 46 
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Prior to executing a PCA, the SFWMD must develop a Project Implementation Report (PIR) 1 
with the U.S. Army Corps of Engineers to address the requirements in Section 373.1501, F.S., 2 
and to obtain approval under Section 373.026, F.S., for the project from the DEP.  This helps to 3 
assure that the PIR will be sufficient to meet both State, as well as Federal, law requirements for 4 
implementing a CERP project.   5 
 6 
In addition, Section 373.470(3)(c), F.S., requires that each PIR identify the increase in water 7 
supplies resulting from a project component.  These increased water supplies for the natural 8 
system must be allocated or reserved by the SFWMD under Chapter 373, F.S.  Section 9 
373.470(3)(c), F.S.  10 
 11 
C.  Water Resource Protection Tools Under State Law  12 
 13 
As described in Section B above, WRDA 2000 and Chapter 373, F.S. require that State law be 14 
used to protect water supplies for natural systems and humans made available by CERP.  The 15 
following is a summary of State statutory tools available to protect water supplies for these 16 
purposes.  17 
 18 
1.  Reservations 19 
 20 
As required by State and Federal law, reservations of water for the natural system will be 21 
established by the SFWMD pursuant to State law.  The State law on water reservations, in 22 
Section 373.223(4), F.S., provides: 23 
 24 

The governing board or the department, by regulation, may reserve from use by 25 
permit applicants, water in such locations and quantities, and for such seasons of 26 
the year, as in its judgment may be required for the protection of fish and wildlife 27 
or the public health and safety.  Such reservations shall be subject to periodic 28 
review and revision in the light of changed conditions.  However, all presently 29 
existing legal uses of water shall be protected so long as such use is not contrary 30 
to the public interest. 31 

 32 
In simple terms, when water is reserved under this statute it is not available to be allocated for 33 
use under a consumptive use permit.  The SFWMD anticipates that both CERP and non-CERP 34 
related reservations will be adopted for Everglades restoration.  For CERP reservations, the 35 
amount of water to be reserved is the water made available for the natural system by a CERP 36 
project, or for the protection of "fish and wildlife" under the reservation statute.  37 
 38 
Existing allocations under a consumptive use permit are protected to the extent they are "not 39 
contrary to the public interest."  Under Florida law, permitted uses and domestic water uses 40 
(which are exempt from requirements to obtain a permit) have the legal status of an "existing 41 
legal use."  Unauthorized existing uses do not constitute an "existing legal use".  Also, for CERP 42 
reservations, the public interest balance for existing legal uses in the reservation statute must be 43 
read in conjunction with Section 373.1501, F.S., which requires a finding by the SFWMD that a 44 
CERP project will not diminish the water available so as to adversely impact the existing legal 45 
uses under permit.  Section 373.1501(5)(d), F.S.    46 
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Pursuant to WRDA 2000, CERP reservations for a specific project must be executed prior to 1 
entering into the PCA for the project.  However, reservations are subject to periodic review 2 
based on changed conditions, such as the changes that will occur in the C&SF Project as CERP 3 
projects become operational.  This provides flexibility to account for changes in implementation 4 
strategies, restoration objectives, and contingency plans during the life of the project.     5 
 6 
2.  Consumptive Use Permitting 7 
 8 
Consumptive use permits are issued by the water management districts pursuant to Part II of 9 
Chapter 373, F.S.  As stated above, under Florida law permitted uses and domestic water uses 10 
(which are exempt from requirements to obtain a permit) have the legal status of an "existing 11 
legal use."  This existing legal use protection has a role in establishing water reservations.  12 
 13 
In order to obtain a consumptive use permit, the permit applicant must provide reasonable 14 
assurances that the use is "reasonable-beneficial", will not interfere with any presently existing 15 
legal use of water, and is consistent with the public interest, pursuant to Section 373.223, F.S.  16 
The SFWMD implements this three-prong test pursuant to rules adopted in Chapter 40E-2, 17 
Florida Administrative Code (F.A.C.).  Permits are conditioned to assure that uses are consistent 18 
with the overall objectives of Chapter 373, F.S. and are not harmful to the water resources of the 19 
area, under Section 373.219, F.S. 20 
 21 
Under Florida law, a consumptive use permit provides the permittee with the right to use water 22 
consistent with the conditions of the permit for the duration of the permit.  Prior to permit 23 
expiration, the permittee must obtain a renewal of the permit in order to continue the water use. 24 
State law also provides specific standards to apply when competition for water occurs, such as 25 
when not enough water available to meet the demands of all pending requests for water use 26 
permit under Section 373.233, F.S.  27 
 28 
Existing legal uses of water must meet the conditions for issuance of a permit during a 1 in 10 29 
year drought condition, known as the "level of certainty."  This "level of certainty" provides 30 
assurance, both to the permitted user and the water resources, that harm will not occur due to 31 
permitted withdrawals in climatic conditions less severe than a 1 in 10 year drought.  This 32 
concept and its implications during increasing drought conditions are further discussed in Section 33 
3 below.  34 
 35 
3.  Minimum Flows and Levels 36 
 37 
The SFWMD is responsible for the implementation of statutory provisions in Section 373.042, 38 
F.S., requiring establishment of Minimum Flows and Levels (MFLs) for watercourses and 39 
aquifers.  Generally stated, the MFLs for a given watercourse or aquifer are the limit at which 40 
further withdrawals would be significantly harmful to the water resources of the area (Section 41 
373.042, F.S.).  Significant harm is defined by SFWMD rule to be the temporary loss of water 42 
resource functions that takes more then two years to recover (Rule 40E-8.021(24), F.A.C.).  43 
Certain exclusions and considerations for establishing MFLs, including defining "significant 44 
harm" for a specific water body, are contained in Section 373.0421, F.S.  Recovery and 45 
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prevention strategies must also be developed if there are existing or projected shortfalls in 1 
meeting the MFL, as provided by Section 373.0421, F.S.  2 
 3 
Minimum flow and level standards for specific water bodies and aquifers within the SFWMD are 4 
contained in Chapter 40E-8, F.A.C., which also includes recovery and prevention strategies for 5 
each MFL.  At this time MFLs have been established for the following priority water bodies:  6 
 7 
• Lake Okeechobee 8 
• Everglades (Water Conservation Areas, Everglades National Park, Rotenberger, and 9 

Holeyland Wildlife Management Areas) 10 
• Northern Biscayne Aquifer within the Lower East Coast 11 
• Lower West Coast confined aquifers 12 
• Caloosahatchee Estuary 13 
• Northwest Fork of the Loxahatchee River 14 
• St. Lucie River   15 
 16 
The SFWMD is also proceeding with efforts to develop MFLs for Biscayne Bay and the 17 
Southern Biscayne aquifer by the end of 2004 and the Florida Bay by the end of 2006. 18 
 19 
In addition to the standards and recovery and prevention strategies in Chapter 40E-8, specific 20 
consumptive use permitting criteria for MFLs are adopted in Chapter 40E-2, F.A.C. and water 21 
shortage criteria for MFLs are adopted in Chapters 40E-21 and 40E-22, F.A.C. 22 
 23 
4.  Water Shortage Plan 24 
 25 
Pursuant to Section 373.246, F.S., water shortage declarations are designed to prevent serious 26 
harm from occurring to water resources.  Serious harm is defined by SFWMD rule as long-term, 27 
irreversible, or permanent impacts to the water resource (Rule 40E-8.021(23), F.A.C.).   28 
Declarations of water shortages by the Governing Board are used as a tool to assist in preventing 29 
serious harm to the water resources during droughts, while equitably distributing water resources 30 
for consumptive and non-consumptive uses, as provided in Chapter 40E-21, F.A.C.  Water 31 
shortage declarations are imposed in phases, with increasing water use cutbacks with increasing 32 
drought conditions.  33 
 34 
5.  Regional Water Supply Planning Requirements  35 
 36 
Regional water supply plans, which are approved by the SFWMD Governing Board, provide 37 
strategies that assure that adequate water is available to meet future urban, agricultural, and 38 
natural system demands for 20-year horizon (Section 373.0361, F.S.).  Regional water supply 39 
plans include water supply and water resource development components, a funding strategy for 40 
water resource development projects, MFLs established within the planning region, MFL 41 
recovery and prevention strategies, and technical data and information supporting the plan.   42 
 43 
The water supply development component must include the quantification of the water supply 44 
needs for all existing and projected future uses within the planning horizon, with a level of 45 
certainty planning goal for meeting those needs during a one in ten year drought event.  46 
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Furthermore, it must include a list of water source options for water supply development, 1 
including traditional and alternative sources, from which local governments, government-owned 2 
and privately owned utilities, self-suppliers, and others may choose.  For each option, the amount 3 
of water available, the estimated unit cost of the option, and sources of funding must be 4 
identified. 5 
 6 
The Lower East Coast Regional Water Supply Plan (LECRWSP), approved by the Governing 7 
Board in May 2000, incorporates the CERP components planned within the South Florida 8 
ecosystem as identified in WRDA 2000.  The future updates of the CERP and Lower East Coast 9 
Regional Water Supply Plan, in five year intervals, will continue to be coordinated. 10 
 11 
 12 

III.  Conceptual Relationship between Water Supply and Demands for 13 
Humans and Natural Systems, Resource Protection Tools and CERP  14 

 15 
Prior to human intervention, the water needs of the environment were a function of the natural 16 
drainage patterns and hydrologic conditions.  Hydropatterns were a function of pre-drainage 17 
features and rainfall distributions typically exhibiting higher wet season flows and levels that 18 
decreased naturally as rainfall decreased during dry conditions.  Human intervention changed 19 
natural drainage patterns through a reduction in the spatial extent of the natural areas, the 20 
construction of levees, canals, and structures, and the introduction of human demands.  These 21 
changes included a reduction in groundwater levels near the coast for purposes of flood 22 
protection that have resulted in changes to the spatial and temporal distribution of flows and 23 
levels to the environment, and altered the timing and volume of water which was available under 24 
pre-drainage conditions.  25 
 26 
Human demands increase as a function of rainfall deficits as illustrated in Figure 1 (located at the 27 
end of this section).  One of the goals for water supply planning is to achieve a level of certainty 28 
to meet human demands up to and including a one in ten year drought condition.  Under these 29 
conditions, the user must demonstrate that a proposed use is reasonable-beneficial, is consistent 30 
with the public interest, and will not interfere with other presently existing legal uses.  31 
Consumptive use permitting criteria are intended to protect the water resources from harm and 32 
also to provide a level of certainty to assure permit holders that they will not experience cutbacks 33 
to their reasonable-beneficial use in a less severe drought event.  34 
 35 
More severe drought conditions than the permitted level of certainty may cause further 36 
reductions in groundwater levels and surface storage which are vital for agricultural and 37 
landscape irrigation, potable use, the prevention of saltwater intrusion, and the natural system.  38 
Human demands continue to increase when rainfall deficits exceed a one in ten year drought 39 
event.  Water shortage restrictions (Chapter 40E-21, F.A.C.) are imposed on consumptive uses to 40 
moderate these increased demands in order to prevent “serious harm” to the water resources. 41 
 42 
Minimum flows and levels are established to identify the point at which “significant harm” to the 43 
water resources or ecology is caused by further withdrawals (Section 373.042 F.S.).  In order to 44 
reduce the occurrence of significant harm to the natural system under drought conditions, the 45 
Governing Board has established a Phase 3 (Extreme) water shortage restriction that will be 46 
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applied to human uses in order to moderate their demands, consistent with the conditions in 1 
Chapter 40E-21 and Chapter 40E-8, F.A.C.  The relationships between minimum flows and 2 
levels, consumptive use permits and water shortage restrictions are shown in the diagram below. 3 

 4 
Conceptual Relationship Among the Harm, Serious  5 

Harm and Significant Harm Standards 6 

 7 
 8 
WRDA 2000 requires a quantification of water to be made available for the natural system as 9 
each PIR is developed.  Furthermore, pursuant to the WRDA 2000 "Assurance of Project 10 
Benefits Agreement" between the President and Governor, reservations will be made under State 11 
law prior to a Project Cooperation Agreement (PCA) being executed.  State law (Section 12 
373.470, F.S.) requires the PIR to identify the increase in water supplies resulting from the 13 
project component and this additional water be allocated or reserved under Section 373, F.S.  14 
Most, but not all, CERP projects will make additional water available for the environment 15 
through time as illustrated in Figure 1.  As each project is completed, environmental performance 16 
will progressively improve until the environmental response meets or exceeds that originally 17 
envisioned in the April 1999 C&SF Project Comprehensive Review Study as approved by 18 
Congress.  The project specific and system-wide performance relative to water supply, flood 19 
protection, and environmental requirements will be evaluated as each PIR is developed and 20 
documented.   21 
 22 
 23 
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IV.  Overview of Proposed Water Resource Protection Strategies for CERP 1 
Implementation Under Federal and State Law 2 

 3 
A.  Background 4 
 5 
The overarching objective of the CERP under both State and Federal law is restoration and 6 
preservation of the South Florida ecosystem while providing for other water-related needs, 7 
including water supply and flood protection.  An overview of the specific Federal and State legal 8 
requirements for CERP implementation is discussed in Section II A and B. In general, Federal 9 
law requires quantification and protection of existing legal sources and levels of service for flood 10 
protection existing as of December 2000.  This will be accomplished through development of a 11 
December 2000 Pre-CERP Baseline for comparison with future CERP draft PIRs.  Furthermore, 12 
Federal law requires the quantification of water made available by CERP projects, and protection 13 
of water made available for natural systems through water reservations under State law.  State 14 
law requires protection of existing legal users of water and levels of service for flood protection 15 
through time during CERP design and implementation.  In addition, State law requires 16 
quantification of water made available by CERP projects and reservation or allocation of water 17 
made available by CERP projects.  State law also provides additional tools for protection of 18 
human and natural system water supplies through consumptive use permitting, water shortage 19 
management, minimum flows and levels, and regional water supply planning. 20 
 21 
An overview of water supply and resource protection strategies to meet Federal and State legal 22 
requirements pertaining to CERP are provided in Sections B through F below. 23 
 24 
B.   Pre-CERP Baseline – Identification and Quantification of Existing Legal Sources and 25 

Levels of Service for Flood Protection Existing as of December 2000 26 
 27 
Identification and quantification of existing legal sources (i.e., quantity and quality) and levels of 28 
service for flood protection existing as of December 2000 can be achieved through the 29 
development of a Pre-CERP Baseline. The Pre-CERP Baseline will be developed by updating 30 
regional and sub-regional modeling tools to reflect operational, structural, land use, and 31 
consumptive use withdrawal configurations of the South Florida ecosystem that existed as of 32 
December 2000.  Once the Pre-CERP Baseline is developed, the December 2000 legal sources 33 
and levels of service for flood protection  existing as of December 2000 will be identified and 34 
quantified as outlined in Section V.   35 
 36 
The Pre-CERP Baseline will be compared with the tentatively selected plan identified in the PIR 37 
process to determine whether an elimination or transfer of the identified existing legal source(s) 38 
as of December 2000 has occurred.  Furthermore, the Pre-CERP Baseline will be used for 39 
comparison between the tentatively selected plan to determine whether a reduction in levels of 40 
service for flood protection that existed as of December 2000 has occurred.  41 
 42 
The Pre-CERP Baseline will also be used as an indicator of the December 2000 system 43 
performance and as the base condition for the initial CERP update.  Therefore, the Pre-CERP 44 
Baseline will provide an indication of the expected performance improvement through time of 45 
CERP for the natural system and other water uses.  46 
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C.   Existing Condition PIR Baseline – Identification and Quantification of Existing  1 
Legal Users, Identification and Quantification of Flood Protection Levels of Service  2 
Through Time 3 

 4 
Identification and quantification of existing legal users and levels of service for flood protection 5 
through the development of Existing Condition PIR Baseline will assist in implementing the 6 
requirements of Section 373.1501(5), F.S.  The Existing Condition PIR Baseline will be used as 7 
an indicator of the present system performance at the time of the PIR initiation and will serve as 8 
a reference point for formulating the goals and objectives of the PIR design.  9 
 10 
The Existing Condition PIR Baseline will be developed for each project through time by 11 
updating the SFWMM or sub-regional models to reflect the operational, structural, land use, and 12 
consumptive use withdrawal configurations of the South Florida ecosystem that exist at the time 13 
of initiation of each PIR.  These updates will include structural and operational features of 14 
previously constructed PIRs, constructed non-CERP projects with approved operational plans 15 
(e.g., C-111, Modified Water Deliveries, STAs), other non-CERP operational changes which 16 
have been implemented (e.g., rainfall driven formulas, etc.) and permitted quantities of 17 
consumptive users. The Existing Condition PIR Baseline will be compared with the tentatively 18 
selected plan to determine whether there is potential for adverse impact on existing legal users 19 
and whether the level of flood protection has been diminished outside the geographic area of the 20 
project.  21 
 22 
D.  PIR Tentatively Selected Plan - Protection of Existing Legal Sources and Levels of 23 

Service for Flood Protection Existing as of December 2000 and Protection of Existing 24 
Legal Users and Levels of Service for Flood Protection Through Time 25 

 26 
The Federal requirement of protecting the December 2000 legal sources and levels of service for 27 
flood protection will be demonstrated by the comparison of the PIR tentatively selected plan to 28 
the Pre-CERP Baseline.  Likewise, protection of existing legal users and protection of levels of 29 
service for flood protection through time will be determined through the comparison of the 30 
tentatively selected plan to the Existing Condition PIR Baseline. 31 
 32 
As each tentatively selected plan is developed through the PIR, a comparison will always be 33 
made to the December 2000 Pre-CERP Baseline quantification of existing legal sources to 34 
determine whether an elimination or transfer of the identified existing legal sources has occurred.  35 
This comparison will be made with a separate model run which includes only the current and 36 
previously approved CERP projects with their associated structural and operational features 37 
inserted into the December 2000 Pre-CERP Baseline condition.  This model run will then be 38 
post-processed into the same performance criteria as the existing legal source performance 39 
criteria.  If it is determined through the review of the performance criteria that an elimination or 40 
transfer of an existing legal source, either in quantity or quality, has occurred, the tentatively 41 
selected plan for the project must make up for the elimination and transfer or be revised to 42 
protect the existing legal source.  Likewise, as each tentatively selected plan is developed 43 
through the PIR, a comparison will be made to the Pre-CERP Baseline quantification of the level 44 
of service of flood protection existing as of December 2000 to determine whether a reduction in 45 
the level of service has occurred.  If it is determined a reduction in the level of service has 46 
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occurred, the tentatively selected plan for the project must be modified to eliminate the 1 
reduction. 2 
 3 
Additionally, after the tentatively selected plan is identified in the PIR process, a comparison will 4 
also be made to the Existing Condition PIR Baseline to determine whether the water supply 5 
performance of existing legal users at the time of PIR development have been diminished.  This 6 
comparison will be made by a separate model run which includes only the current and previously 7 
approved CERP projects, with their associated structural and operational features inserted into 8 
the Existing Condition PIR Baseline.  This model run will be post-processed into the same 9 
performance criteria as the existing legal users performance criteria.  If it is determined that the 10 
water supply performance has been diminished so as to adversely impact existing legal users, the 11 
tentatively selected plan must be revised until existing legal users are shown not to be adversely 12 
impacted.   13 
 14 
Likewise, as each tentatively selected plan is developed through the PIR process, a comparison 15 
will always be made to the Existing Condition PIR Baseline to determine whether the level of 16 
service for flood protection at the time of PIR development has been diminished outside the 17 
geographic area of the project.  If it is determined that a diminished level of service for flood 18 
protection has occurred, the tentatively selected plan must be revised to protect the level of 19 
service.  However, it should be recognized that incidental flood protection improvements 20 
provided by a project, which are over and above that which was previously protected or 21 
designed, should not have to be protected by future CERP projects.  These situations will have to 22 
be reviewed and analyzed on a case by case basis. 23 
 24 
E.  Draft PIR – Quantification of Additional Water Made Available for the Natural System  25 
      and Quantification of Additional Water Made Available for Other Uses  26 
 27 
The draft PIR must include the quantification of additional water made available for the natural 28 
system and additional water made available for other uses from the project. Once the tentatively 29 
selected plan has been determined to meet the legal protection requirements outlined in Section 30 
IV.  D above and the project goals and objectives of the CERP restoration, the additional water 31 
made available by the project must be documented in the draft PIR.  This documentation is 32 
expected to take the form of performance criteria, including volume probability curves, which 33 
will be developed for both the Existing Condition PIR Baseline and the PIR tentatively selected 34 
plan.  Documenting the difference between these performance criteria will reflect the total 35 
additional water made available by the project.  A certain portion of the deliveries associated 36 
with the tentatively selected plan may be directed to the natural system to meet restoration 37 
objectives, and another portion of water may be directed to other uses (i.e. consumptive uses or 38 
non-consumptive uses, such as for resource protection).  In order to satisfy State and Federal 39 
legal requirements, these two quantities must be documented separately and will be further 40 
discussed in Section VIII.          41 
 42 
The additional water made available for natural systems is anticipated to be quantified on a 43 
project and system-wide basis.  This quantification is expected to be documented by a series of 44 
performance criteria, including volume probability curves, which reflect the total water made 45 
available to the natural system for the protection of fish and wildlife.  The volume probability 46 
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curves may be supplemented by additional performance criteria that graphically illustrate the 1 
cumulative regional natural system benefits resulting from the current and all past projects. If an 2 
environmental component has been identified within the project's boundary, then the volume 3 
necessary to protect the fish and wildlife values of that environmental component must also be 4 
quantified; however, this quantification will be documented on a local project level basis. 5 
 6 
F.   Establishing Water Reservations - Protection of Additional Water Made Available for  7 

the Natural System 8 
 9 
The water to be reserved for the natural system will be determined from the additional water 10 
made available by the project as discussed in Section E above.  This volume will be incorporated 11 
into a water reservation under State law prior to execution of the Project Cooperation Agreement 12 
(PCA).  It is anticipated that as each PIR is finalized, the reservation will be revised to reflect the 13 
additional water made available for the natural system by the latest project; therefore, a 14 
cumulative total of natural system water may be appropriately reserved for the protection of fish 15 
and wildlife.  Furthermore, the rule will be conditioned to reflect that the reserved water will not 16 
have a legal requirement to be delivered until the project is constructed, operated, tested and a 17 
final operating manual is approved.   18 
 19 
The following diagrams show the inter-relationships of the water supply and resource protection 20 
strategies discussed in Sections B through F above. 21 
 22 
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 1 

 2 
 3 
V.  Identification and Quantification of Existing Legal Sources of Water and 4 

Levels of Service for Flood Protection Existing as of December 2000      5 
through the Development of a Pre-CERP Baseline 6 

 7 
A.  Background 8 
 9 
The following section presents basic precepts in the identification of the Pre-CERP Baseline and 10 
a proposed technical approach for identifying and quantifying existing legal sources and levels of 11 
service for flood protection existing as of December 2000.  Guiding principles for defining the 12 
Pre-CERP Baseline are discussed in Section V. B.  Proposed methods for identifying and 13 
quantifying existing legal sources as of December 2000 are discussed in Sections V. C and V. D, 14 
respectively.  Identification and quantification of levels of service for flood protection existing as 15 
of December 2000 are discussed in Section V. E.  Guidance for protecting existing legal sources 16 
and levels of service for flood protection through the development of each PIR tentatively 17 
selected plan is discussed in Section VII.  18 
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The Pre-CERP Baseline and the resultant identification of existing legal sources and levels of 1 
service for flood protection will primarily be used to satisfy Federal legal requirements of 2 
WRDA 2000 Section 601(h)(5), pertaining to future CERP implementation.  The Pre-CERP 3 
Baseline (not the resultant existing legal source identification) will also be used as an indicator of 4 
the December 2000 system performance and as the base condition for the initial CERP update 5 
(ICU).  Therefore, the Pre-CERP Baseline when compared to the initial CERP update and 6 
implementation schedule simulations will provide an indication of the expected performance 7 
improvement through time of CERP for the natural system and other water uses. 8 
 9 
B.  Guiding Principles for Defining the December 2000 Pre-CERP Baseline 10 
 11 
In order to meet legal requirements under Federal and State law, it is necessary to identify a Pre-12 
CERP Baseline that reflects the timing, quantity, distribution, and quality of water from various 13 
sources under December 2000 Pre-CERP conditions within the South Florida ecosystem.  This 14 
quantification is proposed to be accomplished through a Pre-CERP Baseline regional or sub-15 
regional modeling simulation; however, the assumptions in the model first need to be defined.  16 
The December 2000 Pre-CERP Baseline is proposed to include structural, operational, and 17 
demand assumptions as of that date for determination of existing legal sources under State and 18 
Federal law.  19 
 20 
As a general principle, the Pre-CERP Baseline conditions will be based on the assumptions in the 21 
April 1999 C&SF Project Comprehensive Review Study and the 1995 base case of the Lower 22 
East Coast Regional Water Supply Plan updated to December 2000 conditions (Appendix D).  23 
This is necessary because WRDA 2000 contemplates protection of existing legal sources and 24 
levels of service for flood protection existing as of the date of enactment on December 11, 2000. 25 
 26 
The Pre-CERP Baseline condition should reflect as accurately as possible conditions that existed 27 
as of December 2000, while recognizing that further protections may be afforded under other 28 
provisions of Federal or State law with respect to minimum deliveries to Everglades National 29 
Park, entitlement rights to the Seminole Tribe or State water use permits.  WRDA 2000 does not 30 
affect these other protections, nor is it the intent of the definition of existing legal sources to do 31 
so. 32 
 33 
An on-going public process has included workshops and continued interaction with the Water 34 
Resources Advisory Commission (WRAC) and the South Florida Ecosystem Restoration Task 35 
Force and Working Group for the purposes of identifying the assumptions to be used in the Pre-36 
CERP Baseline through a consensus process.  Presentations of regional modeling results of 37 
various scenarios have framed the ramifications of outstanding issues. 38 
 39 
An interagency team, along with a sub-committee of WRAC, has been formed to help identify 40 
the Pre-CERP base case assumptions.  This team has held numerous meetings in order to identify 41 
and discuss outstanding issues presented in Appendix D. A diagram of the Pre-CERP Baseline 42 
identification process is presented below: 43 
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 1 
C.  Identification of Existing Legal Sources as of December 2000 2 
 3 
WRDA 2000 includes assurance language that provides for protection of existing legal sources 4 
as of the date of enactment, December 11, 2000, as identified in Section 601(h)(5).  These 5 
existing legal source considerations include agricultural and urban water supply, allocation or 6 
entitlement to the Seminole Tribe of Florida, the Miccosukee Tribe, water supply for Everglades 7 
National Park and water supply for fish and wildlife.   8 
 9 
Since WRDA 2000 specifically requires protection of existing legal sources as of the date of 10 
enactment, identification of existing legal sources will require the development of a Pre-CERP 11 
Baseline condition that can be simulated using the SFWMM under 2000 conditions. The 12 
documentation of existing legal sources, based on the Pre-CERP Baseline condition, will be used 13 
for comparison during the design of each CERP project to determine whether the eventual 14 
implementation of the project will result in an elimination or transfer of the existing legal source.   15 
 16 
The proposed existing legal source definition below is the result of public process meetings 17 
involving inter-agency representatives and sub-committee members of WRAC; however, no 18 
formal consensus has been reached on this proposed definition:   19 
 20 

For purposes of implementing the "Savings Clause" in Section 601(h)(5)(A) of WRDA 2000, 21 
"existing legal sources" are the sources of water available to a water user basin within the 22 
South Florida ecosystem from all locations (including seepage, surface water, and 23 
groundwater) used as a water supply, including the water necessary for protection of the 24 
source of supply, as of December 11, 2000, consistent with Federal and State law, for: 25 
 26 
 27 
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(1)  an agricultural or urban water supply; 1 
(2)  allocation or entitlement to the Seminole Tribe of Florida under section 7 of the  2 
       Seminole Indian Land Claims Settlement Act of 1987 (25 U.S.C. 1772e); 3 
(3)  the Miccosukee Tribe of Indians of Florida; 4 
(4)  water supply for Everglades National Park;  or 5 
(5)  water supply for fish and wildlife. 6 

 7 
Note: 8 
"Existing legal sources are proposed to be documented under the full range of historical rainfall 9 
conditions to determine the water available under the operational, structural and demand 10 
conditions that existed as of December 2000.  The April 1999 C&SF Project Comprehensive 11 
Review Study considered a hydrologic period of record of 1965 through 1995.  This 31-year 12 
historical rainfall period of record, which included wet, average and dry rainfall periods, was 13 
used to estimate the performance of various CERP components relative to water supply, 14 
ecosystem restoration and some limited flood protection.  The SFWMM is currently being 15 
updated to expand the hydrologic (rainfall) record to 36 years from 1965 through December 16 
2000, and this is proposed to be the tool and historical rainfall period of record used in the 17 
determination of existing legal sources consistent with the future CERP performance analysis.  18 
Sub-regional models, using a similar historical rainfall period of record, will need to be 19 
developed to address existing legal sources for CERP projects outside of the regional model 20 
boundary.  Future updates to the SFWMM will continue to expand the historical rainfall period, 21 
typically every five years.     22 
 23 
The primary available sources of water include: 1) local surface water storage; 2) groundwater 24 
from the Biscayne and other aquifers; 3) surface water discharge and groundwater seepage from 25 
the Water Conservation Areas; and 4) surface water from Lake Okeechobee.  One or more of 26 
these sources have been utilized for the protection of fish and wildlife, or as a water supply 27 
source for urban, agricultural, or Tribal uses, depending on wet, average or dry rainfall 28 
conditions. Spatially separating the major regions of the C&SF project into water user basins in 29 
order to properly determine each entity's existing legal sources is proposed.  Proposed water user 30 
basins are described in Table 1 and shown in the figure below: 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
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Table 1.  Spatial Identification of Water User Basins 1 
 2 
WATER USER BASINS SOURCE DEPENDENCE 
 WCAs Lake 

Okeechobee 
Local Basin 
Storage/Run

off 

Surficial  
Aquifer 

Agriculture 
a. Indian Prairie/Lake Shore Area  X X  
b. EAA  X X X  
c. Calooshatchee   X X  
d. St. Lucie   X X  
     
Seminole Tribe 
a. Brighton Reservation  X X  
b. Big Cypress Reservation  X X  
     
Miccosukee Tribe 
a. Miccosukee Reservation X  X  
     
Environmental 
a. Big Cypress Nat'l. Preserve X  X X 
b. WCAs 1,2,3 X X X X 
c. ENP  WCA3 X X X 
d. Holey Land  X X  
e. Rotenberger   X  
f. Caloosahatchee Estuary  X X  
g. St. Lucie Estuary  X X X 
h. Loxahatchee Estuary   X X 
i.  Biscayne National Park X X X X 
j.  Florida Bay X X X X 
k. Lake Okeechobee  Kiss.River X  
l.  Kissimmee River   X  
     
Urban 
a. Service Area 1 WCA 1 X X X 
b. Service Area 2 WCA2B X X X 
c. Service Area 3 WCA3B X X X 
d. N. Palm Bch Co./S. Martin Co.   X X 
e. Lower West Coast Basin   X X 
 3 
 4 
 5 
 6 
 7 
 8 
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 1 
 2 
 3 
D.  Quantification of Existing Legal Sources Through Development of the December 2000  4 

Pre-CERP Baseline 5 
 6 
Under the December 2000 Pre-CERP Baseline condition, agriculture, urban and environmental 7 
systems receive a certain quantity, quality, timing and distribution of water from various sources 8 
including upstream inflows, tributary basin runoff and direct rainfall.  The hydropatterns of the 9 
existing natural systems and the performance of water supply are reflective of the operational 10 
policies in place for the region as defined by Federal regulation schedules, conveyance 11 
limitations, water control structure hydraulics for flood protection, water supply, resource 12 
protection and natural system deliveries.  These operational protocols are also reflective of 13 
existing consumptive use demands and non-consumptive use delivery requirements from the 14 
regional system under the Pre-CERP Baseline condition.   15 
 16 
The December 2000 Pre-CERP Baseline will be simulated at the project and system-wide level 17 
to estimate the amount of water available to the natural system and other uses assuming 18 
historical rainfall conditions of 1965 through 2000, along with the baseline condition structural 19 
components, operational protocols, consumptive use withdrawals and water shortage policies in 20 
place as of December 2000.  The performance of the system as of December 2000 will be 21 



DRAFT - April 25, 2003 
 

 26 

documented under historical wet, average and dry rainfall conditions. This performance will be 1 
documented by a combination of agreed upon performance criteria for water supply and fish and 2 
wildlife protection for the natural system.   3 
 4 
Regulatory discharges to tide from the various water user basins will be excluded from 5 
consideration under these agreed upon performance criteria.  Therefore, these discharges will be 6 
excluded in the existing legal source definition, if these discharges were not depended upon by 7 
consumptive uses, or were not beneficial to the natural system, under historical rainfall 8 
conditions.  A significant portion of these regulatory discharges will eventually be captured as 9 
part of the CERP program.  10 
 11 
These performance measures will be identified for the water user basins identified above, and 12 
will be consistent with performance measures used in the April 1999 C&SF Project 13 
Comprehensive Review Study and the LECRWSP, updated to include new science.  The key 14 
performance measures that will be used to quantify existing legal sources are identified below: 15 
 16 
• Kissimmee River Basin – Volume delivered which falls within flow restoration targets  17 
• Lake Okeechobee – Volume delivered which falls within desired lake stage targets which 18 

are beneficial to fish and wildlife  19 
• LOSA Agricultural Areas – Demands not met, volumes delivered from Lake Okeechobee 20 
• Urban Service Areas – Water shortage frequencies, volumes delivered from respective 21 

WCA's and Lake Okeechobee 22 
• Estuaries – Volume delivered which falls within desired salinity envelopes  23 
• WCA’s – Number and spatial location of NSM hydropattern matches, volume delivered 24 

from Lake Okeechobee, and volume delivered from EAA/STAs which is beneficial to fish 25 
and wildlife.  26 

• Big Cypress National Preserve - Number and spatial location of NSM hydropattern 27 
matches 28 

• ENP – Number and spatial location of NSM hydropattern matches; beneficial volume 29 
delivered from WCAs 30 

• Seminole Tribe – Demands not met, entitlement met, deliveries from Lake Okeechobee 31 
• Miccosukee Tribe – Water supply for Miccosukee Tribe to the extent required by Federal 32 

law 33 
 34 
In addition to the identification and quantification of source water for each water user basin 35 
outlined above, the project delivery teams will also be responsible for water quality assessments 36 
that provide a reasonable characterization of the December 2000 quality of the source water.  Not 37 
every impact on water quality should be attributed to mean an impact that causes the water to be 38 
unusable for the purpose it had been used for as a source on December 2000.  This water quality 39 
characterization will be used for future comparisons if a CERP project transfers a source in the 40 
water user basins identified in Table 1. 41 
 42 
 43 
 44 
 45 
 46 
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E.  Identification and Quantification of Levels of Service for Flood Protection Existing as 1 
      December 2000 2 
 3 
Section 601(h)(5) states that implementation of the CERP plan shall not reduce the levels of 4 
service for flood protection that were in existence on the date of enactment of WRDA 2000 and 5 
in accordance with applicable law. 6 
 7 
The level of service for flood protection existing as December 2000 will be estimated in the Pre-8 
CERP Baseline assumptions by reflecting the topography, land uses, canal systems and water 9 
control structure hydraulics of the regional system.  The December 2000 levels of service for 10 
flood protection will be quantified by post-processing the output from the SFWMM and project 11 
level models to reflect the system performance of the region over the 36 year period of historical 12 
rainfall.  Outputs from the SFWMM, such as ponding depth and ponding duration, are proposed 13 
to be similar to those used in the development of the CERP and the Lower East Coast Regional 14 
Water Supply Plan.  In addition to the regional model estimate of the levels of service for flood 15 
protection for CERP projects that fall outside the regional model boundaries, project level 16 
models will typically document the flood protection performance within the basin for which the 17 
CERP project will be designed based on December 2000 conditions.  Performance measure 18 
outputs of the site-specific models, when appropriate, are proposed to be flooding depth, peak 19 
stage, and duration from discreet storm events that may include 1:2, 1:5, 1:10, 1:25 and 1:100 20 
year storms, and the standard project flood (SPF) condition.  The identified December 2000 21 
levels of flood protection cannot be diminished in the future as a result of the implementation of 22 
a CERP project as discussed in Section IV. 23 
 24 
The following flowchart summarizes the basic precepts in the identification and quantification of 25 
existing legal sources of water and the levels of service for flood protection existing as 26 
December 2000 through the development of the Pre-CERP Baseline. 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
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VI. Identification and Quantification of Existing Legal Users, Flood  1 
Protection Levels of Service and Natural System Performance  2 
through Time by Development of the Existing Condition PIR Baseline 3 

 4 
A.  Background 5 
 6 
Identification and quantification of existing legal users and levels of service for flood protection 7 
through the development of Existing Condition PIR Baseline is proposed for complying with 8 
Section 373.1501(5) F.S. Furthermore, State law requires protection of existing legal users when 9 
establishing water reservations for the natural system; therefore, these existing users must be 10 
considered as a base assumption as each PIR is developed. The Existing Condition PIR Baseline 11 
will also be used as an indicator of the present system performance at the time of the PIR 12 
initiation; therefore, this baseline will also serve as a reference point for identifying the goals and 13 
objectives of the PIR project. 14 
  15 
The criteria for State approval of CERP projects related to water supply requires that prior to 16 
transmittal of a PIR to Congress for approval and prior to the appropriation of State funds for 17 
construction, the South Florida Water Management District to “…provide reasonable assurances 18 
that the quantity of water available to existing legal users shall not be diminished by 19 
implementation of project components so as to adversely impact existing legal users…” . This 20 
requirement necessitates a quantification of the amount of water permitted to all existing legal 21 
users at the time a PIR is initiated.  This quantification will be included in the Existing Condition 22 
PIR Baseline run which will be compared to the tentatively selected plan to examine the 23 
potential impact of a proposed project on the quantity and quality of water for the existing legal 24 
users.  Furthermore, the levels of service of flood protection at the time the PIR is initiated must 25 
be documented so that it is assured that a proposed CERP project does not diminish this level of 26 
service through implementation of the project. 27 
 28 
B. Developing the Existing Condition PIR Baseline 29 
 30 
The Existing Condition PIR Baseline will be developed by updating the SFWMM to reflect the 31 
operational, structural, land use, and consumptive use withdrawal configurations of the South 32 
Florida ecosystem that exist at the time of initiation of each PIR.  These updates will also include 33 
structural and operational features of previously constructed PIRs, constructed non-CERP 34 
projects with approved operational plans (e.g. C-111, Modified Water Deliveries, STAs, etc.), 35 
other non-CERP operational changes (e.g., rainfall driven formulas, etc., and permitted quantities 36 
of consumptive users) which coincide with the time of PIR initiation.   37 
 38 
C.  Identification and Quantification of Existing Legal Users  39 
 40 
The permitted allocations of existing legal users corresponding to the timeframe of PIR initiation 41 
and the permit conditions will be included in the Existing Condition PIR Baseline assumptions, 42 
and their performance will be quantified by post-processing the output from the SFWMM.  43 
Under State law, existing legal users are those that have a consumptive use permit or are exempt 44 
from permitting requirements, such as domestic users.  If the permit allocation influences 45 
regional system seepage and is contingent upon the permittee first implementing alternative 46 
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sources to offset any increased regional seepage, then the assumptions in the model will be 1 
either: 1) a portion of the permit allocation based on the existing level of offset already 2 
implemented at the time of the PIR, or 2) the full permit allocation, if the full offset has been 3 
implemented.  For allocations that influence the regional system which are not contingent upon 4 
some initial action by the permittee, then the assumption in the models will be for the full permit 5 
allocation.    6 
 7 
The modeling output will be processed into a discrete set of performance measures that reflect 8 
the water supply performance for the existing legal users.  For water users outside of the limits of 9 
the regional model, site-specific integrated surface water and groundwater models will be 10 
developed with similar performance measures.  These performance measures are proposed to be 11 
similar to those used in the development of the CERP and the Lower East Coast Regional Water 12 
Supply Plan.  The same geographic areas will be used as outlined in Section V as water user 13 
basins, however, only for the water supply related basins.  Specifically, the following basins are 14 
proposed: 15 
 16 

Water User Basins for Existing Legal User Protection 17 
 18 

Everglades Agricultural Area Basin 19 
St. Lucie Agricultural Basin 20 
Indian Prairie/Lake Shore Area Basin 21 
Caloosahatchee Agricultural Basin 22 
Service Area 1 23 
Service Area 2 24 
Service Area 3 25 
Northern Palm Beach County Basin 26 
Seminole Tribe Reservations 27 
C-23, C-24, C-25 Basins (IRL) 28 
South West Florida Basins 29 
Kissimmee River Basin 30 

 31 
Performance measure output will generally consist of the frequency of water shortages over the 32 
rainfall period of record, demands not met, and a characterization of the water quality of the 33 
existing supply.  34 
 35 
D.   Identification and Quantification of Levels of Service for Flood Protection  36 
 37 
The levels of service for flood protection, relevant under State law, will be included in the 38 
Existing Condition PIR Baseline assumptions by reflecting the topography, land uses, operations, 39 
canal systems and water control structure hydraulics of the regional system.  The levels of 40 
service for flood protection will be quantified by post-processing the output from the SFWMM 41 
to reflect system performance of the region over the 36-year period of historical rainfall.  Output 42 
from the regional model is proposed to be similar to that used in the development of the CERP 43 
and the Lower East Coast Regional Water Supply Plan, such as ponding depth and ponding 44 
duration.  Additionally, the site-specific models for each project will document the flood 45 
protection within the basin for which the project will be designed.  Outputs of the site-specific 46 
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models are proposed to be flooding depth, peak stage and duration during discreet storm events if 1 
required, including 1:2, 1:5, 1:10, 1:25 and 1:100 year storms, and the standard project flood 2 
condition (SPF).        3 
 4 
E.  Identification and Quantification of Existing Natural System Performance  5 
 6 
Generally, the SFWMM will be used to document the environmental performance of the regional 7 
system through the Existing Condition PIR Baseline.  At the project level, site-specific integrated 8 
surface water and groundwater models will be developed to document the environmental 9 
attributes of the existing natural system.  The existing condition of the natural system will be 10 
documented through performance measures such as NSM hydropattern matches, ponding depth, 11 
ponding duration, volumes delivered which fall within appropriate salinity envelopes, etc. for 12 
future comparison of the existing condition with the tentatively selected plan of the draft PIR 13 
(Section VII).     14 
 15 
The following flow chart summarizes the basic precepts in the identification and quantification 16 
of existing legal users, flood protection levels of service and natural system performance through 17 
time by development of the Existing Condition PIR Baseline 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
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VII. Protection of Existing Legal Sources and Levels of Flood Protection 1 
Existing as of December 2000; and Protection of Existing Legal Users 2 
and Existing Levels of Service for Flood Protection through Time 3 
During Development of the PIR Tentatively Selected Plan 4 

 5 
A.  Background 6 
 7 
Development of the PIR tentatively selected plan will begin by adding previously approved but 8 
not constructed CERP and non-CERP projects to the Existing Condition PIR Baseline.  Next, 9 
2050 demands and land use will be estimated for agriculture, urban and natural system uses.  10 
Regional and project specific computer models may be utilized and developed which contain the 11 
site characteristics of the proposed CERP projects such as available storage, inflow and outflow 12 
structures.  A set of operational rules will be developed for determining how, when and where 13 
water is discharged into and out of the proposed facility.  In addition, a set of historical rainfall 14 
data will be applied which typically reflect wet, average, and dry rainfall conditions unique to the 15 
proposed spatial location of the proposed facility. The data sets described above will be included 16 
in the model simulations.  Once these simulations are completed, the model output will be post-17 
processed to generate graphical formats consistent with the identified evaluation criteria and the 18 
results will be reviewed.  Several iterations of tentatively selected plan analysis through model 19 
simulations may be necessary to optimize the performance of the proposed facility, taking into 20 
account the goals and objectives defined for flood protection, water supply, water quality, and 21 
natural system restoration.  Once complete, this analysis will result in the draft PIR tentatively 22 
selected plan.  A flow chart summarizing this process is located at the end of this section. 23 
 24 
As the tentatively selected plan is developed through the PIR, the first test will be to determine 25 
whether the plan meets the goals and objectives of CERP.  If so, the next steps will be to 26 
compare the performance of the PIR tentatively selected plan with the performance measures 27 
identified in Sections V and VI to determine whether: 1) an elimination or transfer of the 28 
quantity or quality of existing legal sources, or a reduction of flood protection existing as of 29 
December 2000 has occurred;  2) a reduction in the water supply performance of existing legal 30 
users has occurred; or 3) the level of flood protection has been diminished outside the geographic 31 
area of the project.  This action is intended to satisfy the requirements of Section 601(h)(5) of 32 
WRDA 2000 and Section 373.1501(5) F.S.  33 
 34 
B. Protection of Existing Legal Sources from Elimination or Transfer as of December 2000 35 

During Development of the PIR Tentatively Selected Plan 36 
 37 
WRDA 2000 states: "until a new source of water supply of comparable quantity and quality as 38 
that available on December 2000 is available to replace the water to be lost as a result of 39 
implementation of the Plan, the Secretary and the non-Federal sponsor shall not eliminate or 40 
transfer existing legal sources of water."  Some CERP projects will provide additional storage to 41 
capture excess storm water, while other projects will reduce losses from a basin, such as through 42 
seepage control.  Both types of projects may result in an elimination or transfer of water; 43 
however, the water quantity or quality implications of these types of projects may be quite 44 
different.  While additional storm water storage may have large volume benefits, the water 45 
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quality may be less than desirable dependent on the ultimate use.  Conversely, seepage control 1 
may not deliver additional water, but will retain more groundwater in a water user basin with 2 
fewer potential water quality issues, especially for environmental areas.  3 
 4 
In order to evaluate a proposed CERP project's potential impact on a water user basin, the 5 
SFWMM or sub-regional models will initially be used to determine the effects of the proposed 6 
design on existing legal sources.  However, because the PIR contains future land use, demands, 7 
and non-CERP projects, the PIR tentatively selected plan must first be normalized.  This 8 
normalization will occur by inserting the tentatively selected plan structural and operational 9 
features along with the other previously approved CERP projects into the December 2000 Pre-10 
CERP Baseline which contains the 2000 demands and land use.  The same existing legal source 11 
performance measures agreed upon from the output of the December 2000 Pre-CERP Baseline 12 
should be generated by the models reflective of the design of the proposed CERP project prior to 13 
finalization of the PIR.  The performance measures of the normalized PIR tentatively selected 14 
plan should then be compared to the existing legal source performance measures of the Pre-15 
CERP Baseline and a determination made as to whether there has been an elimination or transfer 16 
of the existing legal source for any water user basin.   17 
 18 
An assessment of water quality will also need to be developed providing a reasonable estimate of 19 
the expected water quality of the proposed project.  This water quality assessment, conducted 20 
either by using monitoring data or from specialized water quality models, will then be used to 21 
compare the change in water quality of the proposed project with the original water quality of the 22 
source water identified in Section V.  If there is an elimination or transfer of water caused by the 23 
project, then the predictive quality of the water generated by the proposed project (i.e., 24 
replacement source) must be of comparable quality to that of the existing source. 25 
 26 
If the existing legal source has not been eliminated or transferred by the proposed CERP project, 27 
the PIR tentatively selected plan should: 1) contain all the necessary documentation supporting 28 
the conclusion; and 2) affirm that the existing source water is not eliminated or transferred by the 29 
project.  30 
 31 
However, if the existing legal source has been eliminated or transferred by the tentatively 32 
selected plan, the PIR should: 1) document the performance measures of the water user basins 33 
subject to the elimination or transfer; 2) identify the new or replacement source; 3) document 34 
how the project, as designed, makes up for the volume eliminated or transferred; 4)  provide a 35 
water quality analysis documenting that the water quality of the new source water from the 36 
proposed project will be comparable to that of the existing source water quality; 5) affirm that 37 
the existing source volume will not be transferred or eliminated until final construction testing 38 
and operations of the proposed facility; and 6)  include revised water user basin performance 39 
measures for the affected basins which would be used by subsequent PIRs.  40 
 41 
C. Protection of Levels of Service for Flood Protection Existing as of December 2000 42 

During Development of the PIR Tentatively Selected Plan 43 
 44 
Federal law provides a savings clause for maintenance of flood protection as of December 2000.  45 
Specifically, Section 601(h)(5) states that implementation of the CERP plan shall not reduce the 46 
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levels for flood protection that are in existence on the date of enactment of WRDA 2000, and in 1 
accordance with applicable law.  2 
 3 
The levels of service of flood protection existing as of December 2000 will be documented in the 4 
Pre-CERP Baseline as discussed in Section V.  Potential impacts to the levels of service for flood 5 
protection will be determined by normalizing the output from the tentatively selected plan.  This 6 
normalization will be accomplished by inserting the tentatively selected plan, plus all the 7 
previously approved CERP projects into the December 2000 Pre-CERP Baseline.  Since the 8 
SFWMM consists of a 2-mile by 2-mile grid system, only a general indication of flood 9 
protection can be determined through regional analysis.  For that reason site specific integrated 10 
ground and surface water models may also be developed for each PIR for specific analysis of  11 
levels of service for flood protection.   12 
 13 
The same general water user basin areas as outlined in Section V will be used by the SFWMM or 14 
sub-regional models to evaluate the potential for flooding impacts caused by a proposed project.  15 
Site specific models utilized for evaluation within the geographic influence of the proposed 16 
project will also need to be scrutinized for potential flooding depending on the effects of the 17 
proposed project. 18 
 19 
Outputs from the regional model are proposed to be similar to those used in the development of 20 
the CERP and the Lower East Coast Regional Water Supply Plan, such as ponding depth and 21 
ponding duration.  Additionally, the site-specific models will document the flood protection 22 
levels of service within the basin for which the project will be designed.  Output of the site-23 
specific models may be flooding depth, peak stage and discreet storm events including 1:2, 1:5, 24 
1:10, 1:25 and 1:100 year storms, and the standard project flood (SPF).  25 
 26 
If analysis of the output of the tentatively selected plan indicates no reduction in level of service 27 
for flood protection existing as of December 2000 within the identified basins or site specific 28 
areas has occurred, the PIR should: 1) contain all the necessary documentation supporting the 29 
conclusion; and 2) affirm that December 2000 levels of flood protection have not been 30 
diminished.   31 
 32 
If analysis of the tentatively selected plan determines that the levels of service of flood protection 33 
existing as of December 2000 have been diminished within the identified basins or site specific 34 
areas then the tentatively selected plan should be revised to retain the levels of service of flood 35 
protection.  36 
 37 
D.  Protection of Existing Legal Users During Development of the PIR Tentatively  38 

Selected Plan 39 
 40 
One of the criteria for State approval of CERP projects prior to transmittal of a PIR to Congress 41 
for approval and the appropriation of State funds for construction, requires the South Florida 42 
Water Management District to “…provide reasonable assurances that the quantity of water 43 
available to existing legal users shall not be diminished by implementation of project 44 
components so as to adversely impact existing legal users…” Section 373.1501(5)(d), F.S. 45 
Therefore, the PIR must include an analysis of the potential impact of a proposed project on the 46 
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quantity and quality of water available to existing legal users.  In addition, State law requires 1 
protection of existing legal users when establishing water reservations for the environment to the 2 
extent that such uses are not contrary to the public interest; therefore, the tentatively selected 3 
plan must demonstrate protection of the existing legal users prior to reserving the water made 4 
available by the proposed project for the protection of fish and wildlife.  5 
 6 
These requirements will be met by comparing the water supply performance measures of the 7 
draft PIR tentatively selected plan with the water supply performance measures quantified in the 8 
Existing Condition PIR Baseline for existing legal user protection (Section VI.  C).  Before 9 
making this comparison, the PIR tentatively selected plan must first be normalized to the 10 
demands and land use of the Existing Condition PIR Baseline.  Therefore, the PIR tentatively 11 
selected plan's structural and operational features along with the other previously approved 12 
CERP projects will be inserted into the Existing Condition PIR Baseline that contains the 13 
existing legal users and existing levels of flood protection for comparison.  This comparison will 14 
be done for each water user basin identified in the Section V. C.  As mentioned previously, this 15 
analysis may be performed using the SFWMM if the PIR tentatively selected plan is located 16 
within its boundary or by more site-specific models if the PIR tentatively selected plan is outside 17 
its boundary or by a combination of the two. 18 
 19 
Water quality considerations should also be predicted for the tentatively selected plan to 20 
determine if the water provided by the tentatively selected plan protects existing legal users and 21 
is acceptable for the intended use as described in Section VII.  B.    22 
  23 
If analysis of the performance measures of the PIR tentatively selected plan determines that the 24 
quantity and quality of water available to existing legal users has not been diminished so as to 25 
adversely impact existing legal users, the PIR should: 1) contain all the necessary documentation 26 
supporting the conclusion; and 2) affirm that all existing legal users are not adversely impacted 27 
consistent with State law. 28 
 29 
E. Protection of Levels of Service for Flood Protection Through Time During 30 

Development of the PIR Tentatively Selected Plan 31 
 32 
The State of Florida provided assurances for flood protection in Section 373.1501(5)(a) and (d) 33 
which requires the SFWMD, as the C&SF local sponsor to: 34 
 35 

(a) Analyze and evaluate all needs to be met in a comprehensive manner and consider all 36 
applicable water resource issues, including water supply, water quality, flood protection, 37 
threatened and endangered species, and other natural system and habitat needs.  38 

 39 
(d) Consistent with this chapter, the purposes for the Restudy provided in the Water 40 

Resources Development Act of 1996, and other applicable Federal law, provide 41 
reasonable assurances that…. “existing levels of service for flood protection will not be 42 
diminished outside the geographic area of the project component”.  43 

 44 
The levels of flood protection at the time the PIR is initiated will be documented through 45 
development of the Existing Condition PIR Baseline as discussed in Section VI.  Potential 46 
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impacts to the levels of service for flood protection will be determined by normalizing the output 1 
from the tentatively selected plan.  This normalization will be accomplished by inserting the 2 
tentatively selected plan plus all the previously approved CERP projects into the Existing 3 
Condition PIR Baseline.  Since the SFWMM consists of a 2-mile by 2-mile grid system, only a 4 
general indication of flood protection can be determined through regional analysis.  For that 5 
reason, site specific integrated ground and surface water models may also be developed for each 6 
PIR for specific analysis of levels of service for flood protection.   7 
 8 
The same general water user basin areas as outlined in Section V will be used by the SFWMM to 9 
evaluate the potential for flooding impacts caused by a proposed project.  Site specific models 10 
utilized for evaluation within the geographic influence of the proposed project will also need to 11 
be scrutinized for potential flooding depending on the effects of the proposed project. 12 
 13 
Outputs from the regional model are proposed to be similar to those used in the development of 14 
the CERP and the Lower East Coast Regional Water Supply Plan, such as ponding depth and 15 
ponding duration.  Additionally, the site-specific models will document the flood protection 16 
levels of service within the basin for which the project will be designed.  Output of the site-17 
specific models may be flooding depth, peak stage and discreet storm events including 1:2, 1:5, 18 
1:10, 1:25 and 1:100 year storms, and standard project flood (SPF).  19 
 20 
If analysis of the output of the tentatively selected plan determines no reduction in the existing 21 
level of service for flood protection within the identified basins or site specific areas has 22 
occurred, the PIR should: 1) contain all the necessary documentation supporting the conclusion; 23 
and 2) affirm that levels of flood protection have not been diminished.   24 
 25 
If analysis of the tentatively selected plan determines that the levels of service of flood protection 26 
have been diminished within the identified basins or site specific areas then the tentatively 27 
selected plan should be revised to retain the levels of service of flood protection.  However, no 28 
protection should be required for incidental flood protection benefits not specified in the project 29 
design. 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
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VIII. Quantification of Additional Water Made Available for the Natural 1 
System and Other Uses through the Development of the Draft PIR 2 

 3 
A. Background 4 
 5 
WRDA 2000 Section 601(h)(4)(A) requires that a PIR identify the appropriate quantity, timing, 6 
and distribution of water dedicated and managed for the natural system, and identify the amount 7 
of water to be reserved or allocated for the natural system.  State law through Section 8 
373.470(3), F.S. requires that each PIR identify the increase in water supplies resulting from a 9 
project component. 10 
 11 
The natural system and human water supply benefits of a CERP project should be reflective of 12 
the expected performance of a facility or a group of facilities.  These benefits are typically 13 
judged by the ability of a facility to improve, or meet a set of agreed upon performance measures 14 
consistent with restoration, water supply and flood protection goals.   15 
 16 
Since the projects that comprise CERP are designed to work together to achieve the system-wide 17 
goals and purposes of CERP, in most cases, the quantification of benefits should be done on a 18 
system-wide basis in addition to a project by project basis.  For example, projects such as the 19 
Indian River Lagoon, Lake Okeechobee Watershed, and the EAA Storage Reservoirs, have 20 
significant effects outside of their location.  It is important that the identification of project 21 
benefits be made for the entire system, and not just for the project itself, or the area where it is 22 
located.  Additionally, for some projects, such as the seepage management projects, the amount 23 
of water made available by the project may not be readily determined unless a system-wide 24 
analysis is done.  Lastly, some projects, such as Decompartmentalization of WCA 3, may not 25 
make additional water available. 26 
 27 
The system-wide approach requires using system-wide hydrologic tools, such as the SFWMM, 28 
also avoids the potential for a double accounting of the additional water made available through 29 
time that may occur if separate localized models are used.  The system-wide approach will also 30 
make it easier to assess, or modify, the amount of water needed for the natural system based on 31 
the results of the adaptive management program.  There are some exceptions to the system-wide 32 
approach.  For those projects that are not physically interconnected to the features of the C&SF 33 
system (e.g., Southern Golden Gate Estates Project), identification of water to be made available 34 
for the natural system should be done on a project-level basis. 35 
 36 
The additional water made available by a proposed project will be estimated by a series of 37 
performance measures reflecting the natural system and water supply benefits.  These benefits 38 
will be documented over the full range of dry, average and wet conditions based on historical 39 
rainfall trends.  The increase in water made available by a proposed project will be quantified by 40 
comparing the tentatively selected plan, with and without the proposed project, against the 41 
Existing Condition PIR Baseline and documenting the difference in the PIR. 42 
 43 
 44 
 45 
 46 
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B.  Proposed Performance Measures 1 
 2 
The proposed performance measures for quantifying the additional water made available for the 3 
natural system and other uses are shown below: 4 
  5 
• Kissimmee River Basin – Volume delivered which falls within flow restoration targets 6 
• LOSA Agricultural Areas – demands not met, volumes delivered from Lake Okeechobee 7 
• Urban Service Areas – Water shortage frequencies, volumes delivered from respective 8 

WCAs and Lake Okeechobee 9 
• Estuaries – Volume delivered which falls within desired salinity envelopes (Loxahatchee, 10 

Biscayne Bay and Florida Bay need additional work to define) 11 
• WCAs – number and spatial location of NSM hydropattern matches, volume delivered from 12 

Lake Okeechobee, and volume delivered from EAA which is beneficial to fish and wildlife 13 
• ENP – number and spatial location of NSM hydropattern matches, total flow across Tamiami 14 

Trail, deliveries from Lake Okeechobee 15 
• Seminole Tribe – demands not met, entitlement met, deliveries from Lake Okeechobee 16 
• Miccosukee Tribe - number and spatial location of NSM hydropattern matches for natural 17 

system areas 18 
 19 
 20 
IX. Protection of Additional Water Made Available by CERP for  Natural  21 

Systems through State Water Reservations and Other Uses through     22 
State Law 23 
 24 

A.  Background 25 
 26 
This section discusses the process for protecting the water made available by CERP for the 27 
natural system and other uses.  WRDA 2000 requires that water for the natural system be 28 
identified for each project in the PIR process and that a reservation or allocation of water made 29 
available for natural system be executed prior to the Project Cooperation Agreement (PCA) 30 
being signed.  Furthermore, Section 373.470(3) F.S., requires that each PIR identify the increase 31 
in water supplies resulting from a project component, and that the additional water supplies be 32 
allocated or reserved by the SFWMD under Chapter 373, F.S. authority. 33 
 34 
B. Development of State Water Reservation  35 
 36 
For natural systems, the reservation process will provide assurances the water made available by 37 
a CERP project that is directed to the natural system is set aside from allocation and that existing 38 
legal users are protected.  Furthermore, the reservation should specify that the reserved water is 39 
not required to be delivered until a final operating manual is developed and approved by the 40 
South Florida Water Management District and U.S. Army Corps of Engineers, and the facility is 41 
fully tested and operational.   42 
 43 
Since the PIR is a preliminary design document that is followed by detailed designs, 44 
construction, and final operating manuals, there is a high probability that the ultimate 45 
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performance of the project may change.  This change may affect the amount of water initially 1 
reserved for the natural system.  The final performance of the project may also affect the amount 2 
of water available for consumptive users as estimated by the PIR.  Likewise, RECOVER may 3 
identify, through time, additional facilities or operational changes that will fine tune the natural 4 
system benefits of a particular project which may require revisions to the existing water 5 
reservation.  Therefore, the reservation should be conditioned upon reevaluating the performance 6 
of the project once constructed and operational.  7 
 8 
Based on this information in the PIR, the reservation should include the following as an example: 9 
 10 
1) The original source of reserved water  (e.g. IRL storage reservoir); 11 
2) The potential conveyance routes of the reserved water   (e.g. IRL storage reservoir to C-12 

44 connector  canal, to C-44, to C-44 STA, to Lake Okeechobee surface water, to Floridan    13 
      Aquifer via ASR, to Lake Okeechobee surface water via ASR, to Miami canal via S-3, to   14 
      Water Conservation Area 3 via S-8); 15 
3) The primary fish and wildlife benefit of the reserved water (e.g. reduced inflow to Indian 16 
       River Lagoon and WCA 3 hydropattern improvement);  17 
4) Whether the proposed CERP project eliminates or transfers existing legal sources or 18 

diminishes levels of service of flood protection existing as of December 2000, and the 19 
identity of the new source and when the new source will become available (e.g. the St. 20 
Lucie Agricultural Area current supply source is C-23 Canal with an allocation of xx acre-21 
feet; IRL reservoir supplies xx acre-feet under one in ten year conditions; shift agricultural 22 
users water source from C-23 to IRL reservoir once project is completed, and tested and 23 
operational); 24 

5) Whether the proposed CERP project increases the water supply to other uses, the 25 
source of the additional water and when the quantity will be available; 26 

6) Inclusion of all relevant performance measures used in the quantification of additional  27 
water made available for the natural system as  discussed is Section VI. 28 
 29 

 30 
C.   Relationship of Quantification of Water to be Reserved and Operating Manuals 31 
 32 
System-wide operations may also be modified as a new project is designed and implemented.  33 
During the design of the project, operations of the regional system should be included in the 34 
analysis and necessary changes should be documented.  After the project is constructed and 35 
operational, and concurrent with the development of the final operating manual, revisions to the 36 
existing system-wide operating manual should be made to reflect the addition of the new CERP 37 
project in accordance with approved protocols and procedures. 38 
 39 
It should be noted that the quantification and accounting of water needed to be reserved, as 40 
reflected in the PIR design, could vary from the actual project performance after project 41 
construction and during the operation phase.  During the PIR development process, evaluations 42 
are done on a predictive basis, based on assumptions that the projects recommended in all 43 
previously authorized PIRs are in place.  This allows comparison of the effect of a project 44 
combined with the other authorized CERP projects to the conditions prior to CERP (i.e., Pre-45 
CERP Baseline condition) and the Existing Condition PIR Baseline.  Operations for a project 46 
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will be refined when construction and testing are complete to optimize the operation of the 1 
C&SF project, along with those projects in place and operational. 2 
 3 
The optimization of the tentatively selected plan will serve as the basis for not only quantifying 4 
the water to be reserved, it will also be the model simulation from which the draft project 5 
operating manual will be derived.  This draft operating manual will be a part of the PIR, and will 6 
be consistent with the quantification of water to be reserved. 7 
 8 
It is anticipated that the draft operating manual will be refined through the detailed design and 9 
construction phases of project implementation while continuing to meet the operation goals as 10 
described in the PIR.  Once a project is constructed and the operational/testing phase is nearing 11 
completion, the operating manual will be revised and finalized to reflect the operations of the 12 
project that has been completed.  While the operations of the completed project must reflect the 13 
original intent of the PIR description as closely as possible, it must be recognized that the 14 
relationship of the completed project with the operations of the rest of the C&SF project, 15 
including other CERP projects, that have been completed may differ from the draft project 16 
operating manual in the PIR.  Consequently, it may be necessary to revise the reservation to 17 
reflect the constructed project and the associated operations.  This will occur in at least two 18 
circumstances: 1) when the projects that are assumed to be built during PIR analysis differs from 19 
what is actually constructed and 2) when a project performance differs from what was envisioned 20 
in the PIR. 21 
 22 
 23 

Timing and Relationship of Project Development,  24 
Quantification of Water and Operating Manuals 25 

 26 
Project Development 

Process 
Stage of Quantification   

of Water 
Stage of Operating Manual 

Development 
PIR Identify Quantity to be reserved Draft Operating Manual 
Detailed Design Refine Quantity to be reserved Update Draft Operating Manual 
Plans and Specifications Initial Reservation (adopted)  
PCA Reservation verified Construction Phase Operating 

Manual 
Construction  Operational Testing Phase  

Operating Manual 
Operational Testing   
Post Operational Testing Refine Reservation (if required) Final Operating Manual 
Fully Operational   
 27 
 28 
 29 
 30 
 31 
 32 
 33 
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 1 
X. Additional Water Supply and Resource Protection Strategies Proposed 2 

by the State to Complement CERP Implementation 3 
 4 
A. Background 5 
 6 
This section discusses additional water supply and resource protection strategies proposed by the 7 
State to complement the implementation of CERP.  These additional strategies are primarily a 8 
result of the recommendations related to the Lower East Coast Regional Water Supply Plan  9 
(LECRWSP) and include: 1) quantification of regional water availability for water supply service 10 
areas and adoption of consumptive use permitting rules that define regional water availability; 11 
(2) establishment of initial reservations of water for the protection of fish and wildlife; 3) 12 
adoption and implementation of minimum flows and levels (MFL) rules which will limit future 13 
consumptive use withdrawals from priority water bodies in recovery consistent with the 14 
LECRWSP assumptions, and 4) adoption and implementation of a permit duration rule that 15 
identifies the reasonable assurances necessary to obtain a 20 year permit, and lesser duration 16 
permits consistent with availability of water for allocation and timeframes for CERP and 17 
regional water supply plan implementation. A figure showing the relationship of these State 18 
water resource protection strategies is included at the end of this section. 19 
 20 
 21 
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B.   Quantification of Regional Water Availability for Water Supply Service Areas  1 
 2 
The concept of Regional Water Availability (RWA) was first introduced in, and made a 3 
recommendation of, the Lower East Coast Regional Water Supply Plan, which was accepted by 4 
the Governing Board in May 2000.  The purpose of RWA is to protect the Everglades ecosystem 5 
from harm and provide quantification of water for allocation to consumptive users by providing 6 
an accounting of the available regional water to the Lower East Coast supply service areas.  The 7 
RWA will also include water necessary to meet non-consumptive uses within the Lower East 8 
Coast Plan region not associated with reservations for protection of fish and wildlife, particularly 9 
those that require water for protecting water supply sources such as prevention of saltwater 10 
intrusion.  Identification of regional water availability is necessary in order to protect the water 11 
resources of the region while allowing for an optimization or more efficient use of the water for 12 
consumptive uses that is currently available.  Since the major environmental benefits of CERP 13 
projects are not likely to be realized for five to ten years, it is necessary to identify the rate at 14 
which both consumptive uses and environmental enhancement will increase through time as 15 
provided for in the LECRWSP and as anticipated under CERP. 16 
 17 
Using the SFWMM and/or an appropriate local level models, regional water availability will 18 
initially be identified from the existing conditions at the time of rule development (expected to 19 
be in 2005).  A one in ten drought year will be statistically selected for each water supply service 20 
area from the period of historical rainfall record for the SFWMM, or appropriate rainfall station 21 
period of record.  This is representative of consumptive use permitting criteria, consistent with 22 
the Section 373.0361, F.S. one in ten drought year level of certainty goal.   23 
 24 
As certain CERP projects are constructed and successfully operated, and concurrent with the 25 
latest update of the LECRWSP, the RWA will be updated to identify the additional water made 26 
available for consumptive and other uses by the projects.  These updates are contemplated to be 27 
performed at a minimum of every 5 years, or as CERP projects are constructed, and must be 28 
consistent with any reservations which are established for the natural system.  Likewise, the 29 
RWA will be updated to include other water use basins that may not currently be connected to 30 
the regional system (e.g. northern Palm Beach County area through the implementation of the 31 
North Palm Beach County CERP project). 32 
 33 
Surface water deliveries and ground water flows from the regional system to the water supply 34 
service areas during a one in ten drought condition should be documented using the SFWMM 35 
and/or other appropriate local level models.  Loxahatchee National Wildlife Refuge (i.e., WCA 36 
1) deliveries should be documented to Service Area 1, Water Conservation Area 2A deliveries 37 
should be documented to Service Area 2 and Water Conservation Area 3B deliveries should be 38 
documented to Service Area 3.  Surface water deliveries from Lake Okeechobee should be 39 
documented to the Caloosahatchee Basin, Lake Rim Area, St. Lucie Basin and the Everglades 40 
Agricultural Basin. 41 
 42 
Not only will the water available for future consumptive uses be identified as part of the CERP 43 
process, but also potential shortfalls in future demands will be identified and planned for as part 44 
of the five year updates of the Lower East Coast Regional Water Supply Plan.  Changes in the 45 
projected water availability based on actual project performance, construction schedule 46 
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adjustments, unanticipated changes in consumptive use demands, funding, and institutional 1 
issues will require an ongoing strategy of periodic regional system-wide review to insure that 2 
both future water use demands and environmental goals are met.  If a shortfall is projected for 3 
future consumptive uses, then periodic updates of the regional water supply plans under State 4 
law will identify the necessity of additional water resource development projects or water supply 5 
development projects, including conservation measures, to make up for the shortfall. 6 
 7 
C.  Implementation of Regional Water Availability through Consumptive Use  8 

Permitting Rules 9 
 10 
As each CERP project is constructed and operational, regional water availability also will change 11 
requiring concurrent revisions to the regional water availability rule.  These revisions will not 12 
only reflect the changes in the system-wide operations necessary to effectively implement each 13 
constructed project, but will also form the basis for potential increases in available supply for 14 
allocation to human uses. 15 
 16 
In order to assure that the volumes of regional water available for consumptive uses are not over- 17 
allocated or likewise redirected to environmental restoration, an accounting procedure needs to 18 
be established in SFWMD rules and implemented through the permit application review process.  19 
In concept, this process would include the following steps: 20 
 21 
1. The amount of regional water (surface water and groundwater seepage, as applicable) 22 

available for both consumptive and non-consumptive uses within each service area would be 23 
quantified as described above.  These volumes would be codified in SFWMD consumptive 24 
use permit rules based on one in ten drought hydrologic conditions, with considerations for 25 
system operations (such as canal operational stages), CUP demands and land use within the 26 
service area reflective of the modeling assumptions from which the rules are adopted.  27 
Changes to the regional water availability volumes, as a result of deployment of regional 28 
water resource development projects or as a result of changes in the quantification 29 
methodology would require a formal change to the rule. 30 

 31 
2. During the review of each individual water use permit within the service area, the applicant 32 

will be required to quantify the portion of the requested allocation that is regional water 33 
verses other sources such as local groundwater storage.  This evaluation would be needed for 34 
projects proposing uses that: a) withdraw surface water from primary or secondary canals 35 
that are primarily maintained by regional water deliveries, b) withdraw groundwater beneath 36 
primary or secondary canals that are maintained by regional water deliveries to a degree that 37 
cause seepage of regional water into the well(s), or c) withdraw groundwater at a location 38 
and of a magnitude to cause increased seepage of regional water beneath the levees along the 39 
Lower East Coast.  The analytic methods used by the applicant to quantify the amount of 40 
regional water proposed for use by the project must be consistent with the methods and 41 
model used to define the total regional water available to the service area in the rule.   42 
Consideration of the use of an alternative source to the degree that they offset proposed 43 
demands on the regional system will also be evaluated and encouraged, such as through 44 
longer permit duration. 45 

 46 
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3. A ledger will be kept that documents the portions of regional water available to a service area 1 
that has been allocated to date.  The amount of regional water proposed to be used by the 2 
permit applicant will be added to the existing uses in the ledger and compared with the total 3 
amount of regional water available to the service area defined by rule.  The object is to not 4 
exceed the volume in the rule.   5 

 6 
4. It is recognized that the total amount of regional water defined in the rule must meet both 7 

consumptive and non-consumptive uses in the service area. Non-consumptives uses of 8 
regional water will be protected by the permit applicant meeting the remaining conditions of 9 
permit issuance (such as salt-water intrusion prevention, isolated wetland protection, water 10 
conservation requirements etc.).  In addition, the ledger volumes will be checked regularly 11 
(prior to the monthly Governing Board meetings or quarterly) using the same model and 12 
assumptions that were used to generate the original service area volume in the rule to see that 13 
the total of consumptive and non-consumptive demands for regional water have not been 14 
exceeded.  15 

 16 
It should be recognized that this concept is subject to significant refinement or revision during 17 
the actual rule development/rule making process.  The RWA rule should also define what actions 18 
are to be taken in the event that demands of a basin equal or exceeds the volume of regional 19 
water available to the basin by rule.  20 
 21 
D.   Establishing an Initial Reservation of Water for the Natural System 22 
 23 
The Lower East Coast Regional Water Supply Plan recommended establishment of an initial 24 
reservation of water for the Everglades Protection Area.  The intent of this initial reservation is to 25 
reserve from allocation those natural system deliveries that are currently available to and 26 
beneficial for the protection of fish and wildlife.  Initial reservations are envisioned for the Water 27 
Conservation Areas and Everglades National Park, for which rainfall driven schedules are being 28 
developed that improve the timing, flow and distribution of water to enhance these areas.  29 
Additionally, initial reservations are anticipated for all the major estuaries to reflect flows 30 
currently available which fall within minimum and maximum salinity envelopes that benefit the 31 
protection of fish and wildlife.  Deliveries that fall outside of these envelopes will not be 32 
reserved from allocation.  The initial reservation will be consistent with the regional water 33 
availability rule. 34 
 35 
The Natural System Model (NSM) hydropattern estimates and CERP environmental 36 
performance measures will be used as the basis for the modeling analysis through the SFWMM 37 
with considerations for the existing storage, conveyance, structures, existing legal users and 38 
other constraints of the current system.  Once the modeling scenarios confirm that the 39 
environmental performance of the modeling output is acceptable (i.e., the best that can be 40 
achieved with the existing C&SF system), the environmental delivery assumptions will be 41 
converted to operational rules.        42 
The performance of the rainfall driven schedules and salinity envelopes will then be documented 43 
through volume probability curves and NSM hydropattern matches for the period of historical 44 
rainfall.  The portion of the rainfall driven deliveries that are projected to protect fish and 45 
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wildlife will be reserved from allocation.  Reservations for future CERP projects (see Section 1 
IX) will then build on this initial reservation.  2 
 3 
E.  Minimum Flows and Levels Rule 4 
 5 
The SFWMD is responsible for the implementation of statutory provisions in Section 373.042, 6 
F.S., requiring establishment Minimum Flows and Levels (MFLs) for watercourses and aquifers.  7 
Generally stated, the MFLs for a given watercourse or aquifer are the limit at which further 8 
withdrawals would be significantly harmful to the water resources of the area.  Section 373.042, 9 
F.S.  Significant harm is defined by SFWMD rule to be the temporary loss of water resource 10 
functions that takes more then two years to recover.  Rule 40E-8.021(24), F.A.C.  Certain 11 
exclusions and considerations for establishing MFLs, including defining "significant harm" for a 12 
specific water body, are contained in Section 373.0421, F.S.  Recovery and prevention strategies 13 
must also be developed if there are existing or projected shortfalls in meeting the MFL, as 14 
provided by Section 373.0421, F.S.  15 
 16 
Minimum flow and level standards for specific water bodies and aquifers within the SFWMD are 17 
contained in Chapter 40E-8, F.A.C., which also includes recovery and prevention strategies for 18 
each MFL.  At this time MFLs have been established for the following:  19 
 20 
• Lake Okeechobee 21 
• Everglades (Water Conservation Areas, Everglades National Park, and Rotenberger and 22 

Holeyland Wildlife Management Areas) 23 
• Northern Biscayne Aquifer within the Lower East Coast 24 
• Lower West Coast confined aquifers 25 
• Caloosahatchee Estuary 26 
• Northwest Fork of the Loxahatchee River 27 
• St. Lucie River.   28 
 29 
The SFWMD is also proceeding with efforts to develop MFLs for the Biscayne Bay and the 30 
Southern Biscayne aquifer by the end of 2004 and the Florida Bay by the end of 2006. 31 
 32 
In addition to the standards and recovery and prevention strategies in Chapter 40E-8, specific 33 
consumptive use permitting criteria for MFLs are adopted in Chapter 40E-2, F.A.C. and water 34 
shortage criteria for MFLs are adopted in Chapters 40E-21 and 40E-22, F.A.C.  Primarily these 35 
criteria prohibit increased allocations that are a direct withdrawal from MFL priority water 36 
bodies in recovery, and limit increased allocations which are an indirect withdrawal to those 37 
which do not affect the performance of the MFL. 38 
 39 
F.   CUP Permit Duration Rule   40 
 41 
Pursuant to Section 373.236, F.S., the water management districts are required to issue 20 year 42 
consumptive use permits if there is sufficient data to provide reasonable assurance that the 43 
conditions for permit issuance will be met for the duration.  If sufficient data does not exist to 44 
provide the necessary reasonable assurances, permit duration must reflect the period for which 45 
such reasonable assurances can be provided.  To this end the SFWMD has proposed a permit 46 
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duration rule identifying conditions under which 20-year permits can be obtained, and under 1 
which shorter-term permits would be appropriate based on limited availability of certain water 2 
supply sources.  This rule is projected to be adopted in 2003. 3 
 4 

 5 

 6 

 7 
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Appendix A.  Definitions    1 
 2 
Baseline condition: A baseline condition is a particular “snapshot” of the water management 3 
system in time (e.g. December, 2000).  Defining a baseline condition generally includes a 4 
description of the water management components that may be built and operational for that point 5 
in time, as well as the corresponding operating criteria, land use/land cover and natural and 6 
human demands on the system.  The performance of the baseline scenario is determined by 7 
simulating a long period of historical climatic data (e.g. 36 years covering 1965-2000) and then 8 
evaluating the performance measures for a variety of hydrologic conditions. 9 
 10 
Existing legal source: For purposes of implementing the "Savings Clause" in Section 11 
601(h)(5)(A) of WRDA 2000, "existing legal sources" are the sources of water available to a 12 
water user basin within the South Florida ecosystem from all locations (including seepage, 13 
surface water, and groundwater) used as a water supply, including the water necessary for 14 
protection of the source of supply, as of December 11, 2000, consistent with Federal and State 15 
law, for: 16 

(1) an agricultural or urban water supply; 17 
(2) allocation or entitlement to the Seminole Tribe of Florida under section 7 of the  18 
      Seminole Indian Land Claims Settlement Act of 1987 (25 U.S.C. 1772e); 19 
(3) the Miccosukee Tribe of Indians of Florida; 20 
(4) water supply for Everglades National Park;  or 21 
(5) water supply for fish and wildlife. 22 

 23 
Hydrologic conditions: Hydrologic conditions (e.g. Wet, Average, and Dry) will be based on 24 
rainfall, flow, or water level depending on the particular application.  The quantities defining the 25 
hydrologic regimes will be based on the analysis of a time series of rainfall, flow, or water levels 26 
for the entire period of simulation (36-year period covering 1965-2000 or a subset) for a 27 
particular baseline/scenario.  28 
 29 
Natural system:  All land and water managed by the Federal government or the State within the 30 
South Florida ecosystem and includes water conservation areas; sovereign submerged land; 31 
Everglades National Park; Biscayne National Park; Big Cypress National Preserve; other Federal 32 
or State (including a political subdivision of a State) land that is designed and managed for 33 
conservation purposes; and any tribal land that is designated and managed for conservation 34 
purposes, as approved by the tribe. 35 
 36 
Performance measure: An indicator and its target. 37 
 38 
Pre-CERP baseline: A model run intended to be used as a tool to help quantify existing legal 39 
sources under Section 601(h)(5), including the conditions in the south Florida ecosystem that 40 
existed on December 11, 2000, the date of enactment of section 601 of the Water Resources 41 
Development Act of 2000 (114 Stat. 2680), through modeling and includes such things as land 42 
use, population, water demand, and operations of the Central and Southern Florida Project.  The 43 
assumptions of the Pre-CERP Baseline will not change; however, the system performance, as 44 
estimated by the Pre-CERP Baseline, may change as the models are revised or additional data is 45 
incorporated into the models.  46 
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Project Cooperation Agreement (PCA): The legal agreement between the Department of the 1 
Army and a non-Federal sponsor that is executed prior to project construction.  The Project 2 
Cooperation Agreement describes the financial, legal, and other responsibilities for construction, 3 
operation, maintenance, repair, rehabilitation, and replacement of a project. 4 
 5 
Project Implementation Report (PIR): The report prepared by the Corps of Engineers and the 6 
non-Federal sponsor pursuant to section 601(h)(4)(A) of the Water Resources Development Act 7 
of 2000 (114 Stat. 2689) and described in Section 10.3 of the “Final Integrated Feasibility Report 8 
and Programmatic Environmental Impact Statement”, dated April 1, 1999.  The Project 9 
Implementation Report is a new type of document containing additional project formulation and 10 
evaluation as well as more detailed engineering and design.  The Project Implementation Report 11 
bridges the gap between the conceptual  level of detail contained in the “Final Integrated 12 
Feasibility Report and Programmatic Environmental Impact Statement” and the detailed design 13 
necessary to proceed to construction. 14 
 15 
Project operating manual: The manual that describes the operating criteria for a project or a 16 
group of projects of the Plan.  The Project Operating Manual is considered a supplement to the 17 
System Operating Manual and presents more detailed information on the operation of a specific 18 
project or group of projects.  19 
 20 
Project performance: An agreed upon set of performance measures for which the proposed 21 
project (PIR) meets or exceeds the performance indicated in the CERP. 22 
 23 
Regional Water Availability: An analysis of the net inflows and outflows of the C&SF Project 24 
system under a one in ten drought year condition.  The analysis identifies the quantity, sources, 25 
and destination of surface and groundwater supplies.  It will be principally used to determine the 26 
extent to which surface and groundwater resources may be available through time for allocation 27 
under the State consumptive use permitting program. 28 
 29 
Reservation of water for the natural system: The actions taken by the South Florida Water 30 
Management District, the Florida Department of Environmental Protection, or any other State 31 
agency or water management district which may be authorized by Florida law, pursuant to the 32 
provisions of Section 373.223, F.S., or other applicable State law, to legally reserve water from 33 
allocation for consumptive use for the protection of fish and wildlife. 34 
 35 
Selected Plan: Upon completing the technical analyses necessary to tentatively select a plan, the 36 
formulation and evaluation of alternative plans is presented to the public, other government 37 
agencies and decision-makers.  The culmination of the technical analyses and the review of the 38 
tentatively selected plan result in the identification of the "selected plan". 39 
 40 
System operating manual: The system-wide Operating Manual for the Plan that provides an 41 
integrated framework for operating all of the projects of the Plan. 42 
 43 
System-wide reservation account: The system-wide reservation account represents a system-44 
wide accounting of all water delivered to meet environmental targets for a particular 45 
baseline/scenario.  It is an aggregation of individual project reservation amounts with a careful 46 
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attention to avoid counting the same water more than once.  Such an account will be derived 1 
from the regional-scale modeling results including detailed water budgets, and individual project 2 
reservation accounts.  3 
 4 
Target:  A measure of change by an indicator that is expected or desired during and following 5 
the implementation of the Comprehensive Everglades Restoration Plan. 6 
 7 
Tentatively selected plan: A single alternative plan selected for recommendation from among 8 
all those that have been considered.  The selected plan must be shown to be preferable to taking 9 
no action and preferable to any of the other alternatives considered during the PIR process.  The 10 
word "tentatively" is used to differentiate the status of the selected plan during different phases 11 
of PIR development.   12 
 13 
Volume probability curve: Volume probability curve plots estimate quantities of water 14 
produced by a particular facility (usually expressed as ac-ft or million/billion gallons) as a 15 
function of the percentage of time the quantity is equaled or exceeded.  It describes, in a 16 
graphical form, the water quantities that may be expected from a particular project or a group of 17 
projects for a range of hydrologic conditions.   18 
 19 
Water budget: A complete accounting of the inflow to, outflow from, and storage system-wide 20 
in a new project facility or a group of new projects. 21 
 22 
Water made available: The water generated from the implementation of the components of the 23 
Plan.  These components include storage reservoirs, aquifer storage and recovery facilities, storm 24 
water treatment areas, water reuse facilities, and seepage management. 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
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Appendix B. Water Resources Development Act of 2000-Assurance Provisions  1 
 2 
Section 601(h)- ASSURANCE OF PROJECT BENEFITS-  3 
 4 
(1) IN GENERAL- The overarching objective of the Plan is the restoration, preservation, and 5 
protection of the South Florida Ecosystem while providing for other water-related needs of  the 6 
region, including water supply and flood protection. The Plan shall be implemented to ensure the 7 
protection of water quality in, the reduction of the loss of fresh water from, the improvement of 8 
the environment of the South Florida Ecosystem and to achieve and maintain the benefits to the 9 
natural system and human environment described in the Plan, and required pursuant to this 10 
section, for as long as the project is authorized.  11 
 12 
(2) AGREEMENT-  13 
        (A) IN GENERAL- In order to ensure that water generated by the Plan will be made        14 

available for the restoration of the natural system, no appropriations, except for any pilot 15 
project described in subsection (b)(2)(B), shall be made for the construction of a project         16 
contained in the Plan until the President and the Governor enter into a binding agreement         17 
under which the State shall ensure, by regulation or other appropriate means, that water  18 
made available by each project in the Plan shall not be permitted for a consumptive use or 19 
otherwise made unavailable by the State until such time as sufficient reservations of water 20 
for the restoration of the natural system are made under State law in accordance with the 21 
project implementation report for that project and consistent with the Plan. 22 

                                      23 
        (B) ENFORCEMENT-  24 
 25 
               (i) IN GENERAL- Any person or entity that is aggrieved by a failure of the United       26 

States or any other Federal Government instrumentality or agency, or  the Governor or 27 
any other officer of a State instrumentality or agency, to comply with any provision of 28 
the agreement entered into under subparagraph (A) may bring a civil action in United 29 
States district court for an injunction  directing the United States or  any other Federal 30 
Government instrumentality or agency or the Governor or any other officer of a State 31 
instrumentality or agency, as the case may be, to comply with the agreement.  32 

 33 
               (ii) LIMITATIONS ON COMMENCEMENT OF CIVIL ACTION- No civil action  34 

may be commenced under clause (i)--  35 
                           (I) before the date that is 60 days after the Secretary and the Governor receive 36 
                            written notice of a failure to comply with the agreement; or  37 
 38 
                           (II) if the United States has commenced and is diligently prosecuting an                              39 

action in a court of the United States or a State to redress a failure to comply 40 
                           with the agreement.  41 
 42 
        (C) TRUST RESPONSIBILITIES- In carrying out his responsibilities under this subsection  43 

with respect to the restoration of the South Florida ecosystem, the Secretary of the  44 
Interior shall fulfill his obligations to the Indian tribes in South Florida under the Indian 45 
trust doctrine as well as other applicable legal obligations.  46 
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(3) PROGRAMMATIC REGULATIONS-  1 
 2 
        (A) ISSUANCE- Not later than 2 years after the date of enactment of this Act, the                                    3 

Secretary shall, after notice and opportunity for public comment, with the concurrence 4 
of the Governor and the Secretary of the Interior, and in consultation with the                5 
Seminole Tribe of Florida, the Miccosukee Tribe of Indians of Florida, the 6 
Administrator  of the Environmental Protection Agency, the Secretary of Commerce, 7 
and other Federal, State, and local agencies, promulgate programmatic regulations to 8 
ensure that the goals and purposes of the Plan are achieved.  9 

 10 
        (B) CONCURRENCY STATEMENT- The Secretary of the Interior and the Governor                11 

shall, not later than 180 days from the end of the public comment period on proposed                12 
programmatic regulations, provide the Secretary with a written Statement of      13 
concurrence or nonconcurrence. A failure to provide a written Statement of 14 
concurrence or nonconcurrence within such time frame will be deemed as meeting the 15 
concurrency requirements of subparagraph (A)(i). A copy of any concurrency or 16 
nonconcurrency  Statements shall be made a part of the administrative record and 17 
referenced in the final programmatic regulations. Any nonconcurrency Statement shall 18 
specifically detail the reason or reasons for the nonconcurrence.  19 

 20 
        (C) CONTENT OF REGULATIONS-  21 
 22 
              (i) IN GENERAL- Programmatic regulations promulgated under this paragraph shall    23 

establish a process--  24 
                                               (I) for the development of project implementation reports, project                                                 25 

cooperation agreements, and operating  manuals that ensure that             26 
                                                the goals and objectives of the Plan are achieved;  27 
 28 
                                                (II) to ensure that new information resulting from changed or                                                29 

unforeseen circumstances, new scientific or technical information 30 
or information that is developed through the principles of                                                31 
adaptive management contained in the Plan, or future authorized 32 
changes to the Plan are integrated into the implementation of the 33 
Plan; and  34 

 35 
                                                (III) to ensure the protection of the natural system                                                 36 

consistent with the goals and purposes of the Plan, including  the 37 
establishment of  interim goals to provide a means by which the 38 
restoration success of the Plan may be                                         39 
evaluated throughout the implementation process.  40 

 41 
              (ii) LIMITATION ON APPLICABILITY OF PROGRAMMATIC REGULATIONS- 42 

Programmatic regulations promulgated under this paragraph shall expressly prohibit the 43 
requirement for concurrence by the Secretary of the Interior or the Governor  on project 44 
implementation reports, project cooperation agreements, operating manuals for 45 
individual projects undertaken in the Plan, and any other documents relating to the 46 
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development, implementation, and management of individual features of the Plan, 1 
unless such concurrence is provided for in other Federal or State laws.  2 

 3 
        (D)   SCHEDULE AND TRANSITION RULE-  4 

 5 
             (i) IN GENERAL- All project  implementation reports approved before the date of              6 

promulgation of the programmatic regulations shall be consistent with the Plan.  7 
 8 

              (ii) PREAMBLE- The preamble of the programmatic regulations shall include a              9 
Statement concerning the consistency with the programmatic regulations of any project 10 
implementation reports that were approved before the date of  promulgation of the 11 
regulations.  12 

 13 
        (E) REVIEW OF PROGRAMMATIC REGULATIONS- Whenever necessary to              14 

attain Plan goals and purposes, but not less often than every 5 years, the Secretary, in              15 
accordance with subparagraph (A), shall review the programmatic regulations              16 
promulgated under this paragraph.  17 

                                                 18 
 19 
(4) PROJECT-SPECIFIC ASSURANCES-  20 
 21 

(A) PROJECT IMPLEMENTATION REPORTS-  22 
 23 

(i) IN GENERAL- The Secretary and the non-Federal sponsor shall develop project 24 
              implementation reports in accordance with section 10.3.1 of the Plan.  25 
 26 
             (ii) COORDINATION- In developing a project implementation report, the Secretary and   27 

the non-Federal sponsor shall coordinate with appropriate Federal, State, tribal, and local 28 
governments.  29 

 30 
              (iii) REQUIREMENTS- A project implementation report shall--  31 
 32 
                                                (I) be consistent with the Plan and the programmatic 33 
                                                regulations promulgated under paragraph (3);  34 
 35 
                                                (II) describe how each of the requirements stated in 36 
                                                paragraph (3)(B) is satisfied;  37 
 38 
                                                (III) comply with the National Environmental Policy Act of 1969 39 
                                                (42 U.S.C. 4321 et seq.);  40 
 41 
                                                (IV) identify the appropriate quantity, timing, and distribution 42 
                                                of water dedicated and managed for the natural system;  43 
 44 
                                                (V) identify the amount of water to be reserved or 45 
                                                allocated for the natural system necessary to implement, 46 



DRAFT - April 25, 2003 
 

 56 

                                                under State law,  subclauses (IV) and (VI);  1 
 2 
                                                (VI) comply with applicable water  quality standards 3 
                                                and applicable water quality permitting requirements 4 
                                                under subsection (b)(2)(A)(ii);  5 
 6 
                                                (VII) be based on the best available science; and  7 
  8 
                                                (VIII) include an analysis concerning the cost-effectiveness 9 
                                                and engineering feasibility of the project.  10 
 11 
        (B) PROJECT COOPERATION AGREEMENTS-  12 
 13 
              (i) IN GENERAL- The Secretary and the non-Federal sponsor  shall execute project 14 
              cooperation agreements in accordance with section 10 of the Plan.  15 
 16 
              (ii) CONDITION- The Secretary shall not execute a project cooperation agreement until 17 
              any reservation or allocation of water for the natural system identified in the project 18 
              implementation report is executed under State law.  19 
 20 
        (C) OPERATING MANUALS-  21 
 22 
              (i) IN GENERAL- The Secretary and the non-Federal sponsor shall develop and issue, 23 

for each project or group of projects, an operating manual that is consistent with the 24 
water  reservation or allocation for the  natural system described in the project 25 
implementation report and the project cooperation  agreement for the project or 26 
group of projects.  27 

  28 
            (ii) MODIFICATIONS- Any significant modification by the  Secretary and the non 29 

Federal  sponsor to an operating  manual after the operating manual is issued shall only 30 
be  carried out subject to notice and opportunity for public comment. 31 

 32 
                                                            33 
(5) SAVINGS CLAUSE-  34 
 35 

(A) NO ELIMINATION OR TRANSFER- Until a  new source of water supply of 36 
comparable quantity and quality as that available on the date of enactment of this Act is 37 
available to replace the water to be lost as a result of  implementation of the Plan, the 38 
Secretary and the non-Federal sponsor shall not eliminate or transfer existing legal 39 
sources of water, including those for--  40 

 41 
(i) an agricultural or urban water supply;  42 

              (ii)       allocation or entitlement to the Seminole Indian Tribe of  Florida under section 7   43 
of the Seminole Indian Land Claims Settlement Act of 1987 (25 U.S.C. 1772e);  44 

              (iii)      the Miccosukee Tribe of  Indians of Florida;  45 
              (iv)      water supply for Everglades National Park; or  46 
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              (v)       water supply for fish and wildlife.  1 
 2 

(B) MAINTENANCE OF FLOOD PROTECTION-  Implementation of the Plan shall not 3 
reduce levels of service for flood protection that are-- 4 

 5 
(i) in existence on the date of  enactment of this Act; and   6 
 7 

               (ii)       in accordance with applicable law.  8 
 9 

(C) NO EFFECT ON TRIBAL COMPACT- Nothing  in this section amends, alters, 10 
prevents, or otherwise abrogates rights of the Seminole Indian Tribe of Florida under 11 
the compact among the Seminole Tribe of Florida, the State, and the South Florida 12 
Water Management District, defining the scope and use of water rights of the Seminole 13 
Tribe of  Florida, as codified by section 7 of the  Seminole Indian Land Claims                                     14 
of 1987 (25 U.S.C. 1772e).". 15 

 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
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Appendix C.  President and Governor Agreement, January 9, 2002 1 

 2 
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Appendix D.  Proposed Guiding Principles and Associated Issues 1 

with the Pre-CERP Baseline 2 
 3 
In order to identify appropriate assumptions for the Pre-CERP Baseline condition, the following 4 
guiding principles are proposed along with issues that may surround these principles. The public 5 
process for resolving these Pre-CERP Baseline issues has included workshops and close 6 
interaction with Water Resources Advisory Commission (WRAC), the South Florida Ecosystem 7 
Restoration Task Force and the South Florida Ecosystem Restoration Working Group.  8 
Presentations of regional modeling scenarios have framed the ramifications of outstanding 9 
issues.  A matrix of the proposed Pre-CERP Baseline assumptions is included at the end of this 10 
appendix. 11 
 12 
Guiding Principles Regarding the Pre-CERP Condition 13 
 14 

1.  General System-Wide/Regional Conditions: 15 
 16 

• As a general principle, conditions will be based on the assumptions in the 1999 C&SF 17 
Project Comprehensive Review Study (Yellow Book) and the 1995 base case of the 18 
Lower East Coast Regional Water Supply Plan updated to December 2000 conditions.  19 
Deviations or exceptions to this general principle must be explicitly defined.  20 

 21 
2.  Hydrologic Conditions: 22 

 23 
• As a general principle, rainfall and evapotranspiration will be determined based on a 24 

period of record for the regional hydrologic conditions from 1965 through 2000. 25 
 26 
3.   Physical Conditions/Structures: 27 

 28 
• As a general principle, the structures, operations, and projects that were in existence as of 29 

December 2000 will be accounted for. 30 
 31 

Issue:  There were certain non-CERP projects that were not constructed and operational 32 
in December 2000 but were Federally authorized as of that date (e.g., C-111 and 33 
Modified Water Deliveries).  In addition, certain State mandated projects were under 34 
construction but not completed and others will be constructed in the near future (e.g., 35 
STA 1 East and STA 3/4).  Should these projects be included in the Pre-CERP Baseline?  36 
If so, they will influence operations, demands, and possibly existing legal sources.  37 

 38 
Response:  It would be inaccurate to attempt to effectively model Federal and State projects 39 
which have not yet been designed and which do not have final operational plans. Including 40 
these projects in the Pre-CERP Baseline would result in an inaccurate picture of actual 41 
system performance as of December 2000, thereby potentially changing the existing legal 42 
source quantification to a minor or moderate degree.  Furthermore, it is proposed to include 43 
these non-CERP Federal and State authorized, once constructed, projects in the Existing 44 
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Condition PIR Baseline through time.  Additionally, those CERP and non-CERP projects, 1 
which have been completed, will be included in the PIR tentatively selected plan. 2 
  3 
4.   Operational Conditions: 4 

 5 
• As a general principle, operations in place as of December 2000 will be assumed. 6 

 7 
Issue – Certain operations were considered to be “experimental”, or were under legal 8 
review or development as of December 2000.  Examples are the Everglades National 9 
Park (ENP) sparrow issues vs. Interim Structure and Operation Plan (ISOP) vs. Interim 10 
Operation Plan (IOP) vs. Combined Structure and Operation Plan (CSOP), S-9 litigation, 11 
ENP experimental water deliveries vs. 1983 delivery authorizations and South Miami-12 
Dade flood protection issues.  How should these conflicting legal and operational 13 
authorities be handled in the Pre-CERP Baseline?   14 

 15 
Response:  Including operational plans in the Pre-CERP Baseline which were not actually in 16 
effect in December 2000 would result in an inaccurate picture of actual system response as of 17 
that date thereby potentially changing the existing legal source quantification to a minor or 18 
moderate degree.  It is proposed to include CSOP or other Federally required operational 19 
plans in the Existing Condition PIR once these projects are constructed through time. 20 
Additionally, those CERP and non-CERP projects, which have been completed, will be 21 
included in the PIR tentatively selected plan. 22 
 23 
5.   Demand Conditions: 24 

 25 
• As a general principle, urban demands will be based on the actual amount pumped in 26 

2000 and agricultural demands will be based on the irrigation requirements needed to 27 
satisfy the supplemental evapotranspiration based on the actual crop acreage that existed 28 
in 2000. 29 

 30 
Issue 1: Demands for urban consumptive uses could be assumed to be that amount which 31 
was permitted as of December 2000.  Demands associated with agricultural consumptive 32 
use could be assumed to be that amount that was permitted to be irrigated as of 2000. 33 

 34 
Response:  The CERP and the LEC plan assumed pumpage for urban demands and 35 
actual crop acreage for the 1995 conditions that was used as the base at that time.  36 
Including permitted demands for urban and agriculture in the Pre-CERP Baseline as of 37 
2000 would result in an inaccurate picture of actual system response as of that date 38 
thereby potentially changing the existing legal source quantification to a minor or 39 
moderate degree.  Additionally, permitted demands will be included as part of the 40 
Existing Condition PIR baseline, and actual demands will be included in the PIR 41 
tentatively selected plan. 42 

 43 
Issue 2. The method of calculating evapotranspiration is important for estimating 44 
supplemental irrigation demand requirements for agricultural crops.  Historically, this 45 
was done through the consumptive use permitting process by using a method known as 46 
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Blaney-Criddle.  Recent data indicates that this method over-allocates water necessary for 1 
the crop type.  A newer method known as Agricultural Field Scale Irrigation 2 
Requirements Simulation Model (AFSIRS) was used in the modeling for the LECRWSP 3 
and CERP, and is judged to be a more accurate demand estimate method.  4 

 5 
Response:  No sensitivity analysis was performed for this issue, however adequate data 6 
exists to support the enhanced accuracy of the AFSIRS method for determining 7 
supplemental irrigation estimates In South Florida. 8 

  9 
• As a general principle, non-consumptive uses in urban and agricultural service areas will 10 

be accounted for as demands and will include deliveries for prevention of saltwater 11 
intrusion, wetland protection, aquifer recharge and other resource protection purposes. 12 

 13 
• As a general principle, fish and wildlife demands will be based on historic operational 14 

deliveries under Federal regulation schedules and other historic deliveries for beneficial 15 
uses by fish and wildlife within regional environmental areas, including the water 16 
conservation areas, Everglades National Park and the estuaries. 17 

 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
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Proposed Pre-CERP Baseline Assumptions 1 
 2 
Feature Assumptions 

Regional Input Data 
Climate • The climatic period of record is from 1965 to 2000.   
Topography Updated November 2001 using latest available information (in NGVD 29 datum).  

This update includes: 
• USGS High Accuracy Elevation data from helicopter surveys collected 1999-

2000 for Everglades National Park and Water Conservation Area (WCA) 3 south 
of Alligator Alley 

• USGS Lidar data (May 1999) for WCA-3A north of Alligator Alley 
• Lindahl, Browning, Ferrari & Helstrom 1999 survey for Rotenberger Wildlife 

Management Area 
• Stormwater Treatment Area surveys from 1990s 
• Aerometric Corp. 1986 survey of the 8-1/2 square mile area 
• Includes estimate of Everglades Agricultural Area  subsidence 
• Other data as in SFWMM v3.7 
• FWCC survey 1992 for the Holey Land Wildlife Management Area. 
(Documented in November 2001 SFWMD memorandum from M. Hinton to K. 
Tarboton). 

 

Sea Level • Sea level data from six long-term USGS stations were used to generate a historic 
record to use as sea level boundary conditions for the 1965 to 2000 evaluation 
period.  

 

Land Use • All land use has been updated using most recent FLUCCS data (1995), modified 
in the Lower East Coast urban areas using 2000 aerial photography (2x2 scale). 

(Documented in June 2002 SFWMD memorandum from J. Barnes to K. Tarboton). 
 

 

Natural Area 
Land Cover 
(Vegetation) 

Vegetation classes and their spatial distribution in the natural areas comes from the 
following data: 
• Walsh 1995 aerial photography in Everglades National Park 
• Rutchey 1995 classification in WCA-3B, WCA-3A north of Alligator Alley and 

the Miami Canal, WCA-2A & 2B 
• Richardson 1990 data for Loxahatchee National Wildlife Refuge 
• FLUCCS 1995 for Big Cypress National Preserve, Holey Land & Rotenberger 

Wildlife Management Areas & WCA-3A south of Alligator Alley and the Miami 
Canal. 

(Documented in June 2002 SFWMD memorandum from J. Barnes to K. Tarboton). 

 

Lake Okeechobee Service Area 
LOSA Basins • Lower Istokpoga, S-4, North Lake Shore and Northeast Lake Shore demands and 

runoff based on AFSIRS modeling. 
 

Lake 
Okeechobee 

• Lake Okeechobee Regulation Schedule WSE according to WSE decision trees. 
• Lake Okeechobee Supply Side management policy for Lake Okeechobee Service 

Area water restriction cutbacks as per rule 40E-21. 
• Emergency flood control backpumping to Lake Okeechobee from the Everglades 
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Feature Assumptions 
Agricultural Area.  

• Kissimmee River inflows based on interim schedule for Kissimmee Chain of 
Lakes using the UKISS model. 

• Best Management Practices makeup water assumed to be 0% per year. 
Caloosahatchee 
River Basin 

• Caloosahatchee River Basin irrigation demands and runoff were estimated using 
the AFSIRS method based on existing planted acreage.  

• Public water supply daily intake from the river is included in the analysis.  

 

St. Lucie Canal 
Basin 

• St. Lucie Canal Basin demands estimated using the AFSIRS method based on 
existing planted acreage. 

• Basin demands include the Florida Power & Light reservoir at Indiantown. 

 

Seminole 
Brighton 
Reservation 

• Brighton Reservation demands are the entitlement quantities as per Table 7, 
Agreement 41-21 (Nov 92).   

• Supply-side management applies to this agreement. 

 

Seminole Big 
Cypress 
Reservation 

• Big Cypress Reservation irrigation demands reflect the Seminole Compact (3,917 
ac-ft/month; Oct 98). 

• Supply-side management applies to the Compact. 

 

Everglades 
Agricultural 
Area 

• Everglades Agricultural Area irrigation demands are simulated using climatic 
data for the 36 year period of record and a soil moisture accounting algorithm, 
with parameters calibrated to match historical regional supplemental deliveries 
from Lake Okeechobee. 

• Best Management Practices assumed to reduce runoff by 0% annually. 

 

Stormwater 
Treatment 
Areas 

• Stormwater Treatment Areas 1W, 2, 5 & 6 operational. 
• Operation of Stormwater Treatment Areas assumes 6" minimum depth. 

 

Holey Land 
Wildlife 
Management 
Area 

• As per Memorandum of Agreement between the FWC and the District.  

Rotenberger 
Wildlife 
Management 
Area 

• Interim Operational Schedule (0.0 ft. dry season to 1.25 ft. wet season). . 

Water Conservation Areas 
Water 
Conservation 
Area 1 
(Loxahatchee 
National 
Wildlife 
Preserve) 

• Current C&SF Regulation Schedule.  
• No net outflow to maintain minimum stages in the LEC Service Area canals 

(salinity control), if canal levels are less than minimum operating criteria of 14 ft. 
The bottom floor of the schedule (Zone C) is the area below 14 ft. and reads: "No 
net releases from WCA-1. Any water supply releases must be preceded by an 
equivalent volume of inflow." 

 

Water 
Conservation 
Area 2 A&B 

• Current C&SF regulation schedule. 
• No net outflow to maintain minimum stages in the LEC Service Area canals 

(salinity control), if canal levels are less than minimum operating criteria of 10.5 ft.
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Feature Assumptions 
Water 
Conservation 
Area 3 A&B 

• Current C&SF regulation schedule. 
• No net outflow to maintain minimum stages in the LEC Service Area canals 

(salinity control), if canal levels are less than minimum operating criteria of 7.5 ft 

 

Lower East Coast Service Areas 
Public Water 
Supply and 
Irrigation 

• Public water supply wellfield pumpages and locations are based on actual 
pumpage data. 

• Irrigation demands are based upon existing land use and calculated using 
AFSIRS. 

• Miami-Dade County Water and Sewer Department West Wellfield Aquifer 
Storage and Recovery system (75 mgd). 

 

Seminole 
Hollywood 
Reservation 

• Hollywood Reservation demands are set forth under VI.C of the Water Rights 
Compact. 

 

Natural Areas • For the Northwest Fork of the Loxahatchee River, the District operates the G-92 
structure and associated structures to provide approximately 50 cfs over Lainhart 
Dam to the Northwest Fork, when the District determines that water supplies are 
available. 

• Flows to Pond Apple Slough through S-13A are adjusted in the model to 
approximate measured flows at the structure. 

• Flows to Biscayne Bay are simulated through Snake Creek, North Bay, the 
Miami River, Central Bay and South Bay. 

 

Canal 
Operations 

• C&SF system and operating rules in effect in 2000 including operations to meet 
control elevations in the primary coastal canals for the prevention of saltwater 
intrusion. 

• Existing secondary drainage/water supply system. 
• Selected portions of the Broward secondary canal recharge network based on the 

Lower East Coast Regional Water Supply Plan. 

 

Western Basins and Big Cypress National Preserve 
Western Basins  • Estimated and updated historical inflows from western basins at two locations: G-

136 and G-406. The G-406 location represents potential inflow from the C-139 
Basin into STA 5.  Data for the period 1978 - 2000 is the same as the data used 
for the C-139 Basin Rule development. 

 

Big Cypress • The northern end of Big Cypress receives flows from S-190. 
• Tamiami Trail culverts are not modeled specifically but resistance to flow to 

represent the culverts is simulated. 

 

Everglades National Park and Florida Bay 
 • Water deliveries to Everglades National Park are based upon the Interim 

Structural and Operational Plan (ISOP-9dbR). 
 

 1 
 2 
 3 
 4 
 5 
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 1 
Region-wide Water Management and Related Operations 

 • The existing condition reflects the existing water shortage policies as reflected in 
South Florida Water Management District rule 40E-21. 

• The impacts of declarations of water shortages on utility water use reflect 
assumptions contained in the Lower East Coast Regional Water Supply Plan for 
the 2010 base case.  

 2 
 3 
 4 
 5 
 6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
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 1 
 2 
 3 
 4 

 5 

 6 

 7 

 8 

 9 

 10 
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 12 

Appendix E 13 

Agency and Public Comments on the June 25, 2002 14 

Draft 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
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 38 
 39 
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 1 
 2 
 3 
 4 
  5 

 6 
 7 
 8 

WATER RESOURCES ADVISORY COMMISSION 9 
and the 10 

SOUTH FLORIDA ECOSYSTEM RESTORATION 11 
WORKING GROUP 12 

Naples, FL, July 16, 2002 13 
 14 
QUESTION AND ANSWER SESSION AFTER WATER RESERVATION UPDATE 15 
HOSTED BY KEN AMMON, DIRECTOR, WATER SUPPLY DEPARTMENT, SFWMD 16 
 17 
Q This question really deals with alternative water supplies.  If water that is sent to tide is 18 

captured either for water supply purposes or environmental purposes, the agency that did 19 
the construction of the reservoir and the re-plumbing, would that water be considered 20 
their water for that use since water to tide, I believe, is considered new water? 21 

 22 
A Well, water to tide from the regional system we’re saying is not included as an existing 23 

legal source and will be most of the water that’s going to be reserved in the future when 24 
CERP projects capture it.  Does that answer your question? 25 

 26 
Q Does CERP, is it planned to capture all, it is not capturing all of our goods and tides? 27 
 28 
A That’s a good point.  That’s a very good point and one that I thought about bringing up in 29 

presentation but we need more work on it, but I’ll say it now since you brought it up.  30 
Initially, the concept was absolutely no water that came out from the regional systems 31 
from a regulatory discharge would be available as an existing legal source.  I think what 32 
we need to do in this CERP update through these five-year incremental runs, is to take a 33 
look, and I am not even sure what time frame yet, it could be five years, we might want to 34 
go out to the 50-year time horizon, see what the total amount of water in fact is 35 
anticipated to be captured by CERP is.  Is it 75% of that regulatory water?  Is it 80%.  36 
And in my mind, it seems like we could make provisions to have that other 20% in fact 37 
considered as, or available for, maybe it doesn’t need to be considered as an existing 38 
legal source, but certainly available for capture by urban communities or utilities. 39 

 40 
Q So basically, the answer is yes there is a possibility? 41 
 42 
A Yes. 43 
 44 
Q Second question.  You mentioned earlier that the existing legal sources were being done 45 

in some basin-by-basin basis.  Is it possible that a specific permitted user may be 46 
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impacted, possibly through re-allocation and if so, what recourse do they have if they are 1 
impacted? 2 

 3 
A Impacted by a CERP project? 4 
 5 
Q Correct. 6 
 7 
A Yes, I think it is very possible that an individual consumptive user will be impacted by a 8 

CERP project and again I bring up Site 1 as a typical example of that, where most of 9 
Lake Worth Drainage District relies currently on Water Conservation Area 1 for 10 
deliveries and has one of the largest diversion (inaudible) permits that the District has 11 
issued through time.  The plan in CERP is to make them much more “self sufficient” and 12 
retain that water in the water conservation area by shifting their source to Site 1 and Site 13 
1 would be a combination of surface storage and aquifer storage and recovery to provide 14 
most of those needed demands. 15 

 16 
Q Will reservations be made when the CERP designs are completed or will they all be done 17 

before that? 18 
 19 
A The only reservation that we’re anticipating now to be developed prior to CERP is the 20 

rainfall-driven reservation for the water conservation areas in Everglades National Park.  21 
The remaining reservations would build on to that initial reservation as each CERP 22 
project is designed and prior to it being constructed.   23 

 24 
Q When will the sensitivity runs be completed?  I know you said you would like to see it by 25 

the end of the year, and will they be made available as a report or on the Web or what?   26 
 27 
A I think it will be a combination.  Actually, we do have, we were anticipating maybe even 28 

bringing some of those into today’s meeting but with the limited time we have, we knew 29 
we couldn’t get through them.  We’ve got, I think, two or, I think we have three of the 30 
sensitivity runs done now.  We’ve got two to go and what we anticipate doing is 31 
completing those probably by mid-August, I’m throwing numbers out that’ll probably 32 
come back and bite me, or dates, but by mid-August and hopefully be able to go out in 33 
the public in the September time frame and hopefully have an agreement by the 34 
December time frame. 35 

 36 
Q One last question, this actually is for Cecile.  You talked about the model runs would be 37 

made to show impacts on the existing legal users and if there were some impacts, staff 38 
would have to come up with new water, or maybe I misunderstood you, or the governing 39 
board could decide?  Is that true? 40 

 41 
A When establishing a reservation, talking about that piece?  Right.  When we establish a 42 

reservation the statute says that we protect the existing users insofar as they’re not 43 
contrary to the public interest.  So if we did develop a reservation, we did the model run, 44 
not sensitivity run, under the PIR, we found that there was some adverse impact on an 45 
existing legal user, the governing board would be presented with this issue of whether we 46 
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allow the impact or we try and offset it and it gets complicated because some of those 1 
users will have been protected under the savings clause.  If they’re protected under the 2 
savings clause, then we have to have a replacement source.  But if they’re not protected 3 
under the savings clause, then we would have that opportunity.  My point I was trying to 4 
make was that under State law and under the Regional Water Supply Plan, we’re 5 
supposed to resolve potential competition issues and I think it would be the Governing 6 
Board would consider the need to provide a replacement source or help with some water 7 
resource development and water supply development if we did have that potential 8 
competition.  That was the point I tried to make. 9 

Q In reference to the issue on page 13 as to whether or not to include C-111 and Mod 10 
Waters in the pre-base, pre-CERP baseline.  After your discussion, I agree that those 11 
should not be in the baseline.  It seems that the baseline and the existing legal source 12 
definitions are inextricably tied together.  I guess my question is how do we consider 13 
those projects once they are up and running, similar to the public comment we had. 14 

 15 
A Well, remember that the existing legal source protection only applies to a CERP project.  16 

So, there could be a couple of ways to do this.  I mean, one is to exclude them up front as 17 
far as existing legal source identification.  But we can’t tie the entire region’s hands by 18 
things like, that we are considering now, adapted protocols, projects that aren’t 19 
constructed yet, that aren’t CERP.  I don’t think that we can tie the District’s hands by 20 
trying to tie all that in to an existing legal source question.  So my proposal is that we 21 
simply consider those as designed, we provide the water that is currently available to 22 
provide it but it is not included in the existing legal source protection.   23 

 24 
Q Ken, I apologize for this.  Your definition of domestic use is?  How do you define 25 

domestic use of the water. 26 
 27 
A Primarily, those are single-family homes that have self-supplied 2" well in the backyard 28 

that provides both irrigation water and/or drinking water for that household.  Kind of a 29 
well and septic scenario.  Those are domestic uses which are exempt under our permitting 30 
rules.  Private source. 31 

 32 
Q The private source for an individual use is exempt under the system now and being 33 

exempt, that could be expanded as needed? 34 
 35 
A Expanded meaning..... 36 
 37 
Q Well, for instance, under State statute for on-site usage systems, you can, on two acres 38 

and an acre parcel of land, you can put a well in and particularly if you have offsite 39 
sewage disposal, it is very easy to put the well in.  If you have two acres of land, you can 40 
probably put the well, or even on some acre parcels, you can put the well and a septic 41 
tank on there so that as you’re driving the land use criteria into large estate parcels, is that 42 
a possibility that you’re going to privately supply all of these new homes with water.   43 

 44 
A Well we don’t “supply water”..... 45 
 46 
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Q I understand that but it’s part of the regional system.  I’m just asking the question.   1 
 2 
A The assumptions of domestic wells and irrigation is in our regional models.  That 3 

assumption is in there.  It’s an estimate of, depending on the area you’re in, of how much 4 
those self-supplied irrigation and/or potable water systems affect the water table aquifer, 5 
or whatever, depending on the county.  So that assumption’s  in there and those demands 6 
are, in fact, accounted for.  As far as the land-use controls and driving those, I don’t 7 
believe that is under our District purview.  That is up to a local government decision as 8 
far as what and when and where they’re going to allow those types of withdrawals and 9 
for what land uses. 10 

 11 
Q I fully agree with you.  I’m just suggesting that under, you known, laws of unintended 12 

consequences, you’re doing things that affect policies down the road that you are not 13 
participating in or looking at and I would suggest that if you are going to add several 14 
thousand homes in rural parts of Palm Beach County that are, in essence, going to be 15 
disconnected from your natural system, and they don’t have to get a consumptive use 16 
permit to operate and develop, that, and yet you want to do a redevelopment or you want 17 
to do a concentrated housing project that is going to come in to play because you want to 18 
do it for transportation reasons or something like that, that you want to concentrate, if 19 
they’ve got to go get a consumptive use permit and under the new scenario they may not 20 
be able to get that consumptive use permit because of other water allocations so I’m just, 21 
I was glad to clarify that but I don’t know whether I’m helping the folks in my industry or 22 
not by pointing that out.  But, I think the larger issue is that I think you need to look at all 23 
the planned uses in developing new allocations for your water use and I think all players 24 
probably equally ought to be a part of that.  Thank you. 25 

 26 
A This may tie directly also into the Governor’s initiative on land and water linkage and 27 

getting a better.... 28 
 29 

We still have to clarify, work all those issues out but we have direction to do that. 30 
 31 

Yes, and I think the new growth management bill in fact, while I think that folks are 32 
fairly vague on that yet, I think the interlopal agreements, I don’t think that you’re going 33 
to be able to avoid the required development of water resources.  A lot of folks think that 34 
that can happen.  That we can say ok we’re going to build this water resource but we’re 35 
not going to build this water resource and therefore we’re going to ignore these users and 36 
I think that the growth management bill does not allow that.  You must... 37 

 38 
A Walter, I think we’re very clear on that. 39 
 40 

Exactly, and you must look at the ten-year horizon on that and must develop the water 41 
resources so I think it has to go hand-in-hand as we aggressively look at developing the 42 
other natural systems of water availability.   43 

 44 
Q Ken, in talking about the pre-CERP baseline, from your perspective, what are the 45 

advantages/ disadvantages of including things like Mod Water and C-111 in that baseline 46 
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versus dealing with it in another way like the reservations or something like that.  You 1 
obviously have had some discussion about that. 2 

 3 
A I think that the disadvantage at this point is too many of those currently ongoing projects 4 

aren’t yet defined.  As far as operational or distribution of water or even in some cases 5 
the storage reservoirs involved and how big they are, water levels on each side for flood 6 
control.  All those things are ongoing debates that may take years, literally, to resolve.  I 7 
hope not.  I hope they’re much quicker than that.  But if you look at the past history, they 8 
have taken years, let me maybe put it that way.  We have PIRs currently under design or 9 
beginning design so these issues are critically important to get our hands on now and an 10 
understanding of now and to identify what those existing legal source comparison is so 11 
that these PIRs can be completed and, in fact, a reservation can happen as soon as 12 
possible prior to the project cooperation agreement.  So, I think that’s the biggest 13 
disadvantage of including some of those projects that are authorized but not designed or 14 
constructed fully yet at this point in time. 15 

 16 
Q Ken, I have several questions and comments.  The first one is I believe you’re going to 17 

define the conservation areas as discreet units.  Is that correct?  Hydrologic units? 18 
 19 
A Currently, we have combined the water conservation areas into one environmental unit 20 

and Everglades National Park into one environmental unit.  That’s the current proposal. 21 
 22 
Q OK.  With that in mind, I would suggest...  You have several models that are being 23 

developed in the District that actually define much smaller rainfall basins than the 24 
conservation areas are and I know that within the conservation areas there are very 25 
drastically different demands depending on where you’re located.  I would suggest that 26 
the reservations be defined at those sub-rainfall basin levels within the conservation areas 27 
and that maybe..well so that’s one suggestion I would make.  The other is, I’d like to 28 
know how you’re going to deal with new information that will come from the regional 29 
simulation model when that comes on line to replace the 2 x 2, if you find inadequacies 30 
or inaccuracies in the demand that was defined in the 2 x 2 how will you deal with that 31 
later. 32 

 33 
A In regional simulation model versus South Florida Water Management model? 34 
 35 
Q Correct. 36 
 37 
A For those of you that may not be familiar, the regional simulation model is what we’re 38 

calling the next generation South Florida Management model.   South Florida 39 
Management model is extremely time intensive.  There’s only very few people know how 40 
to change the code and what those code changes, how that might affect another piece of 41 
code.  It’s very archaic and yet it’s the best tool we have available and a very good tool.  42 
Regional simulation model is going to be object oriented, basically, in a smaller grid size 43 
you can look at much smaller scale projects as they come online versus a 2 x 2 mile grid 44 
system that might include a half a mile reservoir in it, you know 1 mile x 1 mile reservoir. 45 
So it’s going to be able to simulate much more accurately than we have now.  It’s been 46 
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ongoing development for about three years, expected to be, presuming we get appropriate 1 
budgeted funds this year.  Expected to be completed in about two years.  When that 2 
comes online, there’s no two models going to give you the same results and we’re 3 
anticipating this model to be much more accurate than the South Florida Water 4 
Management model but it’s going to take probably a year or two after it’s developed and 5 
available for use to run these two models side by side to see what those differences are 6 
and to see if maybe even the South Florida Management model might be simulating one 7 
piece of the system a little better than the regional simulation model.  So, long story 8 
short, I think once that model comes online, that will be the major tool and it’s friendly 9 
enough that probably anybody in this room could essentially run it if you had a big 10 
enough computer for the entire south Florida ecosystem. 11 

 12 
Q So again, how will you deal with changes in identified demands if you’ve already made a 13 

water reservation and a PIR before the RSM came online.   14 
 15 
A Well, I would anticipate that we’re going to have several, and there’s other things that 16 

could change as part of this model.  Topography could change through time.  Recover 17 
could have more goals.  So, I look at this kind of as a moving, living, breathing modeling 18 
effort and even performance effort through time that’s going to change.  I just think that 19 
we need to have as a regular, and I think they’re talking about five-year minimum 20 
incremental CERP updates that’s going to start truing everything up every five years with 21 
new land uses and with new population estimates and new topography, and even new 22 
performance majors that are developed by recover and maybe new goals in certain areas.  23 
So, I don’t look at that as a serious problem at all.  I just think we need to, through the 24 
initial and further CERP updates through time, we need to make those considerations and 25 
do it in a public form and everybody knows the assumptions going into it.   26 

 27 
Q Could you tell me, are the estuaries such as Florida Bay and Biscayne Bay, would they be 28 

considered existing legal users? 29 
 30 
A Currently they are not.  Currently none of the estuaries are included as existing legal 31 

sources.  The primary reason for that is that we have had, far as I know, no ecological 32 
restoration goals that have been agreed upon for any of the major estuarian systems.  33 
That’s not to say that there won’t be in the future.  We do know that CERP, with the new 34 
water made available and how it’s going to deliver that water, is going to address the 35 
needs of the estuaries, we know that.  But there are preliminary performance majors and I 36 
would hope, and there’s ongoing modeling studies on Biscayne Bay, Florida Bay 37 
including two minimal flow and level projects under State law that are currently 38 
happening that are going to give us better information on that.  But I think right now, to 39 
say that any water going to Biscayne Bay or any water going to Florida Bay, or any water 40 
going to St. Lucie is a good thing.  Should it be reduced.  Should it be increased?  I’m not 41 
sure we have the answer.  We have some assumptions but we don’t have any answers and 42 
that’s the primary reason that those were left off the existing legal source definitions. 43 

 44 
Q This is a great job, great start starting out with reservations and I am sure there’s going to 45 

be a lot of issues we are going to have to resolve in the future.  A couple of comments.  I 46 



DRAFT - April 25, 2003 
 

 75 

want to make sure that we all signed on to this plan, this project, for the benefits that we 1 
see in it.  None of us agreed that as we agreed to this plan we’d be cut off at the knees 2 
and that’s all we’re going to get until the projects come online.  I don’t think any user 3 
group felt that.  We all participated because we are looking to the future and reservations, 4 
as we perceive, all we want to make sure is when we implement reservations, that there is 5 
equity in the implementation of those reservations.  As I mentioned earlier, if you’re 6 
going to offer protection to different users, then offer that protection in an equal basis.  7 
For example, I looked at your presentation.  You’re protecting and reserving water for the 8 
natural systems and the other related water users.  I think we’re more than just the “other” 9 
group.  There’s urban interest, there’s agriculture interest, and other users and I think we 10 
need...we also should be afforded same protection.  The same thing that’s when 11 
everybody is under the assumption that when we implement the plan we set the 12 
reservations first, that’s for the natural system.  The rest of the pot is what’s left over.  13 
That’s...sometimes I’m reading that in the presentation.  That’s not so.  There is a savings 14 
clause and assurance provisions to make sure existing legal users and uses are protected.  15 
And again, we did not sign on just because this is what we have existing in the baseline is 16 
all we’re going to get.  I’m concerned about the interim period when the projects come 17 
online and we’re developing the reservations and we’re looking at the water availability 18 
on a project by project basis, we’re going to take cumulative benefits that we appreciate 19 
that’s fine.  What’s concerning me as a user, categorical user, is the interim period.  What 20 
are we doing at the pre-base CERP line in the ten, twelve or thirteen or fourteen years 21 
before these projects come online.  At this time I don’t think I can support setting initial 22 
reservations.  It’s going to have an impact on the other related water users in this interim 23 
period.  It’s a critical time period for us and I have a major concern about setting initial 24 
reservations at this time. 25 

 26 
A I’m hoping that the CERP update with these five-year incremental modeling runs are 27 

going to show us if that issue is a huge concern or if it’s a moderate concern or a very low 28 
concern, but I understand it’s a concern.  But that’s going to give us a lot more clarity, I 29 
think, I know, when we get this pre-CERP baseline done and the initial CERP update as 30 
to are there any gaps in the interim here that we need to address and then we have to 31 
figure out how we’re going to address them. 32 

 33 
A Well just look at an example the volume/probability curves, looking into the differences 34 

of those baselines versus the projected volumes that you’re planning on setting 35 
reservations for.  That’s a significant amount of water. 36 

 37 
Q Just a general comment Ken.  One of the things that is kind of worrisome is to talk about 38 

the model that will be used to make some pretty important decisions and I think it’s 39 
important for everyone to understand, it’s probably important for yourself and your staff, 40 
to qualify the abilities of that model.  It’s a predictive tool that doesn’t really have a 41 
hundred percent certainty of accuracy and reliability and whenever you use the term 42 
modeling and the results of the modeling, you state it as if this is certainty and it is not.  I 43 
think it is very important as we move forward to always be looking at calibrating and 44 
doing further work with new models but certainly even getting new models to be always 45 
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calibrating and trying to reach a higher degree of reliability and predictability with these 1 
tools. 2 

 3 
A Totally agree and I think that’s why we’ve committed to the regional simulation models 4 

and next generation.  But you’re right, the model really is good for a relative change, or 5 
relative difference.  Absolute numbers are very difficult until we have a lot of confidence 6 
in a model and yet it’s the best tool we have available to estimate these things at the 7 
current time (inaudible).   8 

 9 
Q Ken, I don’t think I purport to understand all this.  But, one of the themes that keeps 10 

coming through to me I guess is something where Fred was going and that it seems to me 11 
that if a CERP project comes on board that makes additional water available and that 12 
water is my word “allocated” if you will according to the fish and wildlife protection and 13 
legal uses and the legal uses are defined as whatever they were at 2000, if that CERP 14 
project doesn’t come on for fifteen years, I guess the issue that I’m struggling with, 15 
among many, is I’m presuming that there is going to be my term “quasi-legal use” that is 16 
taking place above the 2000 level during that 15-year time frame, and that may not be an 17 
insignificant amount of use such that when a CERP project comes on board it may have 18 
ten units available of water, perhaps eight of those units would be ideally beneficial to 19 
fish and wildlife protection, two of those units might be covered by legal uses as they 20 
were defined in 2000, but because it is now 2015, there is still another one or two units 21 
that have come in to play during that period of time and what, how do you deal with that 22 
one or two units that may have come in to play either during that fifteen years or at that 23 
15-year time frame because this appears to not give them standing. 24 

 25 
A. Well, the pre-CERP baseline and the result in existing legal sources are meant to consider 26 

the existing legal users as of December, 2000.  So, the anticipation there is that those 27 
existing legal users have been getting that water in the past and will continue to get it 28 
from the system.  So when additional water comes available from CERP, those two units 29 
you referenced, those really should be slated to new uses, not existing uses, but any new 30 
uses that may have come online between the December, 2000 period and 2010 would 31 
potentially have access to those two units depending on where the delivery and the effect 32 
of those two units were in the system. 33 

 34 
Q I think I see what you’re saying.  There is going to be, could be a gap there but I think we 35 

need to recognize too that the State law, not the savings clause Federal piece, but the 36 
State law requires in order to receive approval from the DEP to go forth with the project 37 
the District has to give reasonable assurances that existing legal users, and that’s people 38 
who have permit at the time whether it’s 2005, 2010, at the time we’re doing the PIR, that 39 
they’re water supplies not diminished and they are not adversely impacted by the project.  40 
So we, even though we may not have that protection beyond 2000 under the Federal we 41 
do have it under the State and I think that’s kind of what I was saying to Ken is that in 42 
that instance the State would need to figure out how we were  going to resolve that 43 
potential issue, resolve that competition.  That’s going to happen.  Whenever the Federal 44 
savings clause has a date certain, there is going to be, unless we don’t allow any 45 
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additional growth.  We’re in that conundra but I’m hoping that we can figure out how to 1 
reasonably deal with it. 2 

 3 
A Yes, and there is a very related issue and that is, under our regional water supply plan 4 

authority which we’re mandated to update every five years, lower east coast plan 5 
included CERP but it included a lot of other stuff in there too, water resource 6 
development projects and directed some of the areas for water supply development 7 
projects.  So, we’re going to be continually updating that also, comparing it with the 8 
CERP updates.  If there is a gap, it is our responsibility to address it in some way.   9 

 10 
Q First of all I would like to apologize because I had to go to a national teleconference and I 11 

had to go and let my director know that I was in this meeting, that’s why I could not stay 12 
on my conference with him.  But one question that I do have is that once we complete the 13 
process that we’re going through and everything is in place, will we, do we know if we at 14 
the end, the final end product, will we be in the same situation as we are now.  To give an 15 
example like with the school systems, once they build the school it is overcrowded.  Are 16 
we having any way of preventing that getting back to the situation that we are now and in 17 
2030 or 2050 we have to start this whole process over again.   18 

 19 
A I would like to say no.  I mean, we are not going to be in that position.  I feel fairly 20 

confident in that the only wild card being money, take that out of the equation a second.  21 
But if you take the process, the process is that we will continue to update the CERP 22 
projects through time as each new project comes on line we’ll take a look at what’s the 23 
existing land use today, what’s the existing population today, and we’ll be addressing 24 
those issues and then they’ll have new comp-plan projections and we’ll through those in 25 
there for the out years that are more trued up through time also from the local 26 
governments.  So I would like to say that we continue just to zero in on the real life 27 
growth issues that are facing us in the future in south Florida and as we do that every five 28 
years or so, that we’re going to be able to true-up the demand numbers and we’re going 29 
to have to true-up the projects.  You know, if projects aren’t providing everything we 30 
need then we need to take another look at the projects.  Now that would be done under 31 
WRDA and of the State and Federal process or it could be done under 373 just the State 32 
process and water supply planning but between the two, I’m very confident that we’ll get 33 
there.   34 

 35 
Q My question is back to the State law which provides protection for existing legal users for 36 

their full permit use but your pre-CERP baseline takes into consideration the existing use 37 
as of December, 2000.  How are you going to comply with the State law.   38 

 39 
A Cecile, does it...is it the permitted use when it says in the State law the 373 existing legal 40 

user..in your mind that is permitted or not.   41 
 42 

I think it’s permitted.  I think it’s up to the level of certainty in the permit.  I think that’s 43 
the same kind of question Mr. Boyer asked.  How are we going to reconcile the different 44 
standards that the one is in the Federal and one in the State law and that’s definitely 45 
something that we need to figure out.   46 
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 1 
Q I was just curious why the pre-CERP baseline didn’t go ahead and just take into 2 

consideration the full permitted use instead of looking at existing. 3 
 4 
A That is still on the table.  Those are some of the sensitivity runs we’re going to do.  We’re 5 

going to put the permitted in versus the actual and see what that discrepancy is.  Is there a 6 
big difference at all on the regional system or maybe on a certain sector of the region, 7 
agriculture for instance in a certain area might have a bigger effect than others and what 8 
consequences will that have on the whole big picture of existing legal sources.  In many 9 
of these cases we might find there is a very little difference, in which case there’s really 10 
no use in setting up walls and fighting about it you know, it’s just put in there as an 11 
assumption. 12 

 13 
Q You discussed, under the regional water availability rule development, accumulative 14 

analysis of existing permits plus new applications.  Can you elaborate a little bit on that 15 
because I think that gets back to what Mr. Hamilton was talking about and some others.  16 
We’ve never really looked  17 

(END AUDIO TAPE 2) 18 
 19 
(BEGIN AUDIO TAPE 3) 20 

 ...present revenues to be sure that you can pay back the money that you borrow to install 21 
the infrastructure and their expectation is that you can use the infrastructure to its fullest 22 
extent.  I think that’s where Lorraine was going was the installed capacity of our system.  23 
We consider that to be our existing system.  We have pledged the revenues from it and 24 
Wall Street expects to get the money back.  So I think you need to factor in the financial 25 
ramifications to utilities for anything less than that.  We’ll provide your written 26 
comments  too.  My third and last comment deals with the issue of water quality.  It’s 27 
been brought up before but from our perspective as a water supply utility, the idea of the 28 
savings clause providing equal water, I just want to make you aware in Dade County 29 
we’re currently undergoing an improvement to one of our major water treatment plants, 30 
it’s about $50,000,000.00 project.  We’re well into it, most of the way through it in fact, 31 
and the purpose of it is to upgrade the treatment to be consistent with the requirements of 32 
the safe drinking water act for disinfection by-products.  That treatment process that 33 
we’re upgrading to called lime-softening process was done after pilot studies and it was 34 
done to match the water quality that we have historically received.  So any change in the 35 
water quality, and we’re not just talking about nitrogen or phosphorus here we’re talking 36 
about things like total organic carbon, those types of things that aren’t normally perhaps 37 
considered in a water quality analysis, need to be included in any water quality 38 
consideration or it would, it could negate this expansion, not expansion this improvement 39 
that we’re doing to the water treatment plant right now.  Again, we’ll give you our 40 
written comments. 41 

 42 
Q This is a really outstanding job that you’ve accomplished and appreciate it.  You’ve got 43 

my three pages of issues and concerns. 44 
 45 
A I thank you for your detailed review and comment. 46 
 47 
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Q When I get something I read it and  I’m supposed to respond and I did and basically the 1 
things that I want to bring forth are some of the major items I have concern but not total.  2 
Should has no value in regulation.  All the should, shall be or must.  Should tells me you 3 
can do whatever you want to do.  Take them all out.  I am very concerned that there is no 4 
minimum flows for Big Cypress National Preserve and you have it disconnected from the 5 
water conversation areas and we know that that’s hydrologically not true.  I would like a 6 
written definition of rain-driven model with operational examples and for the folks who 7 
are new here, I share with you the ‘71, ‘81 floods, ‘81 when it was a big fiasco and it was 8 
all over the news and the District said yes we put thirty-six inches of water in the WCAs 9 
because we had thirty-six inches of rain.  So we had six feet of water in there instead of 10 
thirty-six inches.  I’m still under the conception that that’s what rain-driven model means 11 
because nobody has put in writing anything different.  If that’s what it is, we have a 12 
serious problem.  Also, you bring up consumptive use permits that are used and those that 13 
are outstanding but not used.  Loxahatchee River, folks who are watching that know that 14 
may not see sitting in the closet how many consumptive use permits volumes of water are 15 
not even being pulled out yet.  Can we get a simple spreadsheet basin by basin, system by 16 
system, that shows consumptive use permits used, consumptive use permits that are 17 
allocated but not used.  Because according to what you said, you plugged in the non-used 18 
consumptive use permits already issued so the people who are watching these systems 19 
may not know it, but half of that water may already be gone.  You see what I’m saying? 20 

 21 
A We’d be happy to get you a spread sheet on that. 22 
 23 
Q It’s also my understanding that 80 percent of the water created by CERP projects is for 24 

the natural systems.  Is that not still the policy or the position? 25 
 26 
A I’m not sure that was ever a poll.., certainly by the District.  I do know that those numbers 27 

were derived, I believe, by Richard Punt, and went into the Corps report or, what’s it 28 
called, the Chief’s Report.  However, remembering that that 80 percent was based also 29 
on, it was not based D13R, it was based on D13R4 that had the additional 275,000 acre 30 
(inaudible) to Everglades National Park as an assumption that went into the 80 percent.  31 
In fact, that was not in the approved D13R so it’s close however, it’s probably 75 percent, 32 
something like that if you excluded that 275.   It’s probably 75 percent. 33 

 34 
Q Did we lie to Congress and say that 80 percent was for water?  Is that what we’re going 35 

to go back and tell the people in WRDA this year, we lied to you?  Somebody did.   36 
 37 
A Jack, I think what was said was that our best estimate at this time is 80 percent of the 38 

water would be for the natural system and 20 percent would be for other users and the 39 
bottom line is even at that, CERP was based on a win/win situation.   40 

 41 
Q I understand what you’re saying and there’s a lot of should in front of what you said.  42 

Best estimate at this time.... 43 
 44 
A That’s exactly right because that’s where we are at this time.  45 
 46 
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Q Those are my concerns here, new ones, and whenever you get around to responding to 1 
my concerns appreciate it. 2 

 3 
A We will respond sir.  Thank you. 4 
 5 
Q Ken, I would like add us to the list of the parties expressing concern over the issue of 6 

release, water releases to tide, specifically as it relates to Biscayne Bay.  I am glad to see 7 
you sort of recognize that its problematic and.. 8 

 9 
A That’s still an outstanding issue. 10 
 11 
Q something that we need to work on.  I mean, that’s something we absolutely would like to 12 

be able to participate in.  It makes me think of the question, and I don’t know if this 13 
overly simplimatic or whatnot but as a project like Coastal Wetlands proceeds, as we 14 
discussed this here and (inaudible) reservation for any release to tide.  In my mind I’m 15 
sort of seeing as that team starting from sort of what they’re looking at zero discharge to 16 
the Bay in addition to whatever other future water they may be looking for.  (Inaudible) 17 
starting from zero there’s nothing going into.. 18 

 19 
A I think what they’re really, we’re trying to say so far is that a CERP project, because a 20 

CERP projects are really there primarily designed to restore the Everglades, restore the 21 
estuarine areas, that the reservation is going to come during the development of the PIR 22 
for those CERP projects and that water will be slated to go to Biscayne Bay or Florida 23 
Bay or Water Conservation Area 1 or the Caloosahatchee, and at that point in time is 24 
where those significant environmental areas will get their guaranteed water supply 25 
through a reservation.  It’s very strong, you know, considering what they have now which 26 
is basically nothing and even the targets are yet to be defined.  So, that’s what we’re 27 
really saying. 28 

 29 
Q And then thoughts on the inclusion of mod waters in C-111 comes to mind probably from 30 

the County perspective would be potential flooding benefits that could be (inaudible) to 31 
come out of those projects for the County and it makes me wonder is something similar 32 
slated down the road?  Is this for coming up with flooding levels and I don’t want to start 33 
a whole conversation on that but is an envisioned in terms of establishing as this is being 34 
established for water reservations. 35 

 36 
A Yes, and then there is a provision in WRDA, and I believe in State law Cecile, that talks 37 

about maintaining the existing flood protection that you have so those issued will 38 
certainly have to be addressed in each project implementation report, we’re not only 39 
going to have to have a model that looks at impacts on existing legal sources, impacts on 40 
water quality, but also impacts on flooding.  Flood protection.   41 

 42 
Q My question is to the speakers as well as to the Chairpersons.  Before I ask the question I 43 

have to give you a bit of information which will qualify my question and that information 44 
is that this is my second WRAC meeting that I have attended, both meetings I found to be 45 
very informative and highly educational.  In fact, it made me look at water from a 46 
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different point of view.  Typically, I pay a lot of money to attend seminars, continuing 1 
education courses and workshops to get this kind of information.  I’m, being put up very 2 
comfortably to be educated.  I know my job is as a WRAC Board Member is to advise 3 
the Board and for this to serve as a public forum and I see the public forum in interchange 4 
of idea.  But my question is, and its probably mainly to the chairpersons, how we advise 5 
the Board.  I feel I haven’t participated yet.  I’m leaving with all this wealth of 6 
knowledge and comfortable rooms and nice coffee but I, how can I advise the Board, 7 
how can we help.   8 

 9 
A When we get close to the end, when this is coming up in front of the Board, we’ll take it 10 

up for comment with the WRAC.  Right now we’re just getting briefings.  You’re going 11 
to get in the actual WRAC requests for input.  You know, specific ones.  So, you know, I 12 
think the Board, the staff needs to respond to you and then when it comes to the Board, if 13 
the issues have not been dealt with, that you dealt with the staff, then we respond, then 14 
you have the right, I guess the leverage to go talk to the Board directly. 15 

 16 
Q I have a question about the definition of existing legal sources.  The first part of the 17 

definition states that existing legal sources are the quantity of water available of which 18 
there was a dependence consistent with Federal and State law, and my concern is with the 19 
word dependence and how that’s defined.  It seems the way that it’s used, it’s adding 20 
another layer of discretion on top of the already existing Federal and State definitions of 21 
legal users, and secondly, for the tribe specifically, does dependence for the tribe 22 
contemplate the tribe’s dependence on their not being excessive water levels in WCA-23 
3A. 24 

 25 
A First off, the word dependence is meant to modify the word locations not quantities.  So 26 

it’s dependence on a location’s quantities that were available but dependence on the 27 
locations and probably I’m going to re-write that to make it a little clearer.  Your second 28 
issue on high water table sounds very similar because we really didn’t look internally 29 
specifically when, on our overheads regarding regulatory discharges but it sounds like the 30 
areas that are too deep, the areas that exceed even a natural systems model-type target for 31 
the rainfall conditions, it sounds like they should not be considered to me as an existing 32 
legal source, if that was your question, but they would fall in the same category as 33 
regulatory discharges that are going to be captured by CERP in the future and stored and 34 
delivered differently.   35 

 36 
Q My first issue is on the difference between rights and reservations.  I understand that 37 

existing use (inaudible) defined (inaudible) to defined as an existing user and Cecile said 38 
that is not a property right (inaudible) three-pronged test and all that but reservations are 39 
different all over the country, especially out west where their water laws a little different 40 
that ours, there’s a concept known as a winter (inaudible) and clearly the tribe has water 41 
rights and if an existing use is not a property right, it’s a license as it’s being described 42 
here, then the question is what is the tribe’s water rights and we have always advocated 43 
that we wanted natural system levels water rights but that’s really difficult when they 44 
keep changing the model every five years.  The model, of course, is based on the 45 
assumptions and the assumptions keep changing every five years so we have a constantly 46 
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moving target.  We’ll never know what the water rights are and I’m a little concerned 1 
about this constantly moving target.  The proponents would say that we’ve, we’re doing 2 
adaptive management but, you know, this was a very delicate balance when we went to 3 
(inaudible) with this plan between urban and ag and the environment and if we change 4 
that balance, we’re very likely going to disenfranchise one group or the other.  There’s 5 
only a limited quantity of water to be divided up.  Constantly changing how that division 6 
is made by changing assumptions and thereby changing the models, seems to me to be a 7 
very dangerous proposal.  So I guess the first question is how in this document do you 8 
recognize tribal rights to water as opposed to just define us as an existing user and the 9 
second is, and maybe you could address this constant moving target by changing the 10 
model every five years. 11 

 12 
A Well let me talk about the second one first.  The models are changing and sometimes 13 

they’re not every five years, sometimes they’re every year, but it’s based on better, more 14 
refined, more accurate information almost every time.  A lot of it’s topography, 15 
especially Everglades topography.  I think we just incorporated a new survey for 2A, 16 
Water Conservation Area 2A that we got in place.  So, there’ subsidence issues that we 17 
have to take.  This is natural systems model and South Florida Water Management 18 
model.  We have to, you know,  consider those issues and those changes.  I look at 19 
modeling change and you’re right.  I’m probably one of those who can’t just say adaptive 20 
management but certainly adaptive management, in light of all interested parties having 21 
input, is this the right information we should be putting in here?  Does this make sense to 22 
everybody?  Do you agree with the data?  I mean, all those things need to be done in a 23 
public forum before we just carte blanche change a model.  With that said, I think that 24 
also ties in very nicely with recover.  I mean, if conditions change in the future, not 25 
because of hydrology but because of a model changing and the predictions changing, 26 
everyone’s got to buy into that and understand that and say yes, this makes sense, this is 27 
better information and this first target probably was not appropriate and we need to revise 28 
it now to this target.  I don’t see that as a bad thing but you key that also into the word 29 
balance and I don’t think any of the modeling changes we’re making are causing a 30 
significant change in balance, i.e., water flows to one area or another, than was so far 31 
originally envisioned in the re-study, the Lower East Coast plan or others.  I think they 32 
are much better accretes, primarily, accurate estimates, primarily in the environmental 33 
areas of appropriate hydropattern depths and real world conditions as they exist today.  34 
So I think I look at it as a good thing, positive thing.  And the only comment I have on 35 
Miccosukee water issues, if you will, are in relation to existing legal sources that you all 36 
have had a dependence on a source of water as far north as Lake Okeechobee in some 37 
cases, maybe even further if we wanted to take it up that far, and those hydropatterns 38 
have been reflective of historic operations and water management facilities that have 39 
been in place and that’s the part of the existing legal source for 3A and other areas that 40 
we need to identify, and 3B. 41 

 42 
Q The other concern I have is that almost all of this document seems to key on low water 43 

and we talked about Regional Water Supply planning and water shortage planning, and 44 
then lows in levels planning, consumptive use, all of this is about low water conditions.. 45 

 46 
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A Except reservation. 1 
 2 
Q Well, historically, conservation areas where the tribe’s lands are locate, have been used to 3 

stack water and we’re equally concerned about high water conditions out in the 4 
conservation area.  I think maybe elaborating on fish and wildlife aspects, you know, 5 
habitat for fish and wildlife could be used to prevent those high-water-type conditions.  6 
So, for us, we’re not focused just with drought conditions, but also with what do you do 7 
with the excess water?  We don’t want to be an equalization base and just to supply water 8 
to the park, for example, and we don’t think that’s an appropriate type of, not that it 9 
hasn’t existed in the past, but we’re looking not just at the low water conditions but high 10 
water.  So, we’d appreciate if you would elaborate in this document on the other end of 11 
the spectrum as well.   12 

 13 
Q Just to follow-up to what Gene’s talking about.  It seems that most people think when you 14 

talk about natural restoration they think about not having enough water and we need more 15 
water but in this case it’s really the opposite situation, in most situations, not all 16 
situations.  But the question is that when you start looking at natural system, or natural 17 
reservations, it’s not just having a bottom limit but it’s also got to have a top limit.  Too 18 
much reservation is also a bad thing.  I don’t know if you’ve thought through that or not 19 
but I think that’s something that’s very important here and to go to the natural system.  It 20 
may not apply in the existing situation because if you’re going to tell the tribe that you 21 
need, you’re legally authorized, they’re going to say are we going to want all this water.  22 
OK.  But, I mean, that’s something to think about.  How you deal with that kind of 23 
situation and I’m still concerned, as a talked to you before about, and I’m not sure, as this 24 
evolves I’m sure it will become clearer and clearer, but the pragmatic side of going out 25 
and making this reservation using all the things you’ve put in the report so far, which 26 
basically gives a amount of water based on some probability over that 36-year-period of 27 
record.  How do you go out and make sure that’s what’s happening  I don’t clearly see 28 
the link, especially from the standpoint of the way it’s designed at the present time, at 29 
least as you’ve explained it and I’ve understood it, that you can really only check to see if 30 
you’re doing what you need to do after the time is already over, and then you may have 31 
made a big mistake and it may not balance out.  How do you reconcile those two things. 32 

 33 
A In the first design of the operation manual, obviously is going to be based on historical 34 

36-year-period of record, may or may not happen in the future and probably won’t in that 35 
exact same distribution. 36 

 37 
Q Right because it’s all going to be based on the hydrologic and physical conditions that 38 

exist. 39 
 40 
A Right.  So you’re going to presume that there’s so much water potentially available to 41 

come in to a system that’s going to have so much storage and it’s going to have a 42 
structure discharges out with so much capacity.  When those conditions are right, the 43 
myriad of things can happen, obviously.  It could be full, reservoir could be full, you 44 
can’t bring in water, reservoir could be empty, you can bring in water, or, hopefully 45 
under most conditions, the reservoir can deliver water per downstream targets, 46 
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environmental targets, probably stage based, which is why I talked about that stage-1 
based-type of WSE-type schedule decision package, that hopefully can cover enough 2 
gambits in those 36 years of historical rainfall to handle most of those situations of inflow 3 
and outflow and meeting stage-based targets.  That’s, I think, the best we can do in the 4 
design of a facility, and we’re going to operate it real-time and maybe we could make 5 
some.. 6 

 7 
Q (inaudible) operate it based on those rules it you develop (inaudible). 8 
 9 
A Initially, and then we’re going to test it and we’re going to operate it and before it’s 10 

certified or whatever mechanism we use where the reservations is actually delivered.. 11 
 12 
Q That operations manual create, then that creates a reservation. 13 
 14 
A I think it implements a reservation, I don’t think it creates a reservation.  It’s reflective 15 

though of the operations that were in the PIR which came up with that curve which is 16 
what we’re talking about reserving so it’s reflective.. 17 

 18 
Q Well how do you what’s reserved unless you’ve gone through that process? 19 
 20 
A Because, conceptually, on the historical rainfall you’re saying, we’re assuming, that 21 

that’s going to cover 99 percent of the situations you’re going to run into hydrologically 22 
in a field.  The testing and operations will probably enhance that.  May have to change 23 
and tweak the operations manual based on that testing and operations and therefore, may 24 
have to revise the reservation to reflect that.  Then, through time, you operate it based on 25 
that. 26 

 27 
Q The reservation and the operation is inextricably linked. 28 
 29 
A That’s true.  That’s true.  I agree with that.  As far as delivering it, the way and the time 30 

distribution is assumed in that PIR and/or the real world operations.  I think the 31 
operational manual is inextricably linked and needs to be referenced in the reservation 32 
rule.   33 

 34 
OK.  Good.   35 

 36 
A Now,  how that facility actually operates is kind of a hindcast as far as how well did we 37 

do.  It’s a kind of report card. 38 
 39 
Q I understand all that.  But, I mean, it just, ok.  So basically, when you operate you are 40 

implementing the reservation.   41 
 42 
A Yes. 43 
 44 
Q Thirty-six, you said something about, you know, obviously there’s going to be times 45 

outside of the 36-year-period where we have droughts that go the 100-year drought or 46 
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whatever we maybe we didn’t have, I don’t know, and you said in those cases we’ve got 1 
to take into account measures to balance the adversity and that led me to believe when 2 
you said that that when you’re within that 36-year-envelope of whatever happens in that 3 
36 years, you’ve taken care of everything your operations schedules and you really 4 
shouldn’t ever have an emergency if you have those kinds of situations.   5 

 6 
A If you look at it on a yearly basis, that’s probably true but if you look on it more of a 7 

short-term basis, let’s take a week slice in this yearly amount of rainfall, in that period of 8 
record the highest weekly amount of rainfall might be five inches in some area.  Now the 9 
whole year may have forty or fifty inches. OK.  But that one slice of one week in the 10 
middle of July or a hurricane comes through, it could be a five inch rainfall.  In reality, 11 
you could have seven inches, you could have ten inches from here on out.  You don’t 12 
know what’s going to happen.  That’s not that much of a deviation.  Could be caused by 13 
tropical storm, a hurricane or simply a distribution that’s different than historically 14 
happened in the regional system.  Under those cases, there still may be short-term or 15 
potentially long-term, in the case of a hurricane, impacts on how you operate and where 16 
that water needs to go to protect the system, protect the fish and wildlife, protect the 17 
public interest. 18 

 19 
Q But essentially what you’re saying is, and it’s (inaudible) by what you’ve said about the 20 

36-year-period of record, it we’re within that envelope we’re basically taken care of as 21 
we go through this process with the operations schedule, that you’ve got a situation 22 
where you are really lessening, greatly, the amounts of times you have to deal with water 23 
supply emergencies and those kinds of emergencies in the Everglades. 24 

 25 
A I believe so. 26 
 27 
Q Ken, forgive me for one minute.  The chairs asked me to note we’re getting jammed up 28 

here just a little bit and it might help a little bit if you have issues that you want to 29 
discuss, raise the issues so Ken’s got them on his radar and so we can do a follow-up.  30 
Otherwise, I don’t think we’re going to get to lunch.  I apologize for a little bit of a 31 
double standard but, you know, we can’t get all the explanations here but I think if you 32 
raise the issues to where, you know,  Ken and staff are aware of them we can do some 33 
follow-up later.  And I apologize but we’re just going to get to lunch.  Thank you. 34 

 35 
Q A couple of times land use came up and I really want to emphasize that the District has 36 

the authority and, we believe, an obligation to make comment on land use decisions 37 
within the District’s range.  A couple of years ago the district co-partnered with Palm 38 
Beach County in developing an AG Reserve Master Plan which addressed open space, 39 
agriculture and water resource issues and, for your information, a surprise to a lot of us, 40 
there is a (inaudible) plan amendment coming through on the 24th.  It didn’t come 41 
through the normal process, it just kind of came slipping right in, that will affect 1,500 42 
acres in the AG Reserve.  What I would like to request and urge the District do is become 43 
increasingly involved, provide meaningful comments and even at times when necessary 44 
take the position of intervention in some of these land-use decisions.  The AG Reserve is, 45 
as you know, 20,000 acres and it can go 1,500 acres at a time, 500 acres at a time.  46 
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You’re losing valuable water resource opportunities by these land-use decisions.  Also, 1 
keep an eye on the sector plan.  We’ve said that several times.  You’ve got to watch this 2 
one.  It’s a moving target.  You’ve got to watch it and you have to be prepared to make 3 
comments. 4 

 5 
Q Ken, let me join the ranks of people congratulating you and Cecile and your staffs for, I 6 

think, a job very well done.  An important milestone reached, I think, with the release of 7 
this paper.  I’m going to be very succinct because my colleagues have raised so many 8 
good issues.  A couple that I want to raise.  I want to raise an issue that, I think, and I 9 
certainly intend that should underscore an issue that the tribe raised but from a slightly 10 
different direction.  This issue of high water in the conservation areas.  One of the things 11 
that concerns me about the savings clause and the way we’re sort of talking about it now.  12 
What happens..Because consumptive use permits are tied, as I understand it, in part to the 13 
hydrologic conditions in the compartmentalized Everglades so you have a consumptive 14 
use permit, take water out of 3A until it reaches a certain level and then you take it from 15 
your secondary source.  What happens when there is a conflict.  What happens when a 16 
consumptive use permit is, this is going to be an important point, what happens when a 17 
consumptive use permit relies in part, or there is a dependence on, too much water in 3A.  18 
So for example, if we have a CERP project that attempts to move water out of 3A or mod 19 
waters for example, I can see us teeing up a savings clause problem because someone 20 
might argue if you move water out of 3A you’re affecting my source and you’re 21 
switching me to my secondary source sooner that I otherwise would expect it and that 22 
seems contrary certainly to the overall intent that we’re trying to, I don’t, you know, I 23 
don’t, I know it can’t be answered here.  I want it to go down on the record an issue that 24 
we have to deal with.  Decompartmentalization and that kind of stuff.  Projects that don’t 25 
make new water available but that move water from one basin to another and whether or 26 
not those present savings clause issues.  The other issue I wanted to raise, and I think 27 
somebody else raised it, I think Lorraine might have raised it, and I just wanted just to 28 
make sure I got it clear Cecile.  The regional water availability, which incidentally I’m so 29 
excited that after three years I actually now understand regional water availability, will 30 
that, to what extent does that carry with it, will that rule carry with it a presumption of the 31 
public interest test being met or will it not?  In other words, you know, you identify this 32 
pot of water, a new permit comes in, competes for that water.  Will that permit still have 33 
to demonstrate that it’s consistent with the public interest (inaudible). 34 

 35 
A Yes.  I haven’t really thought through whether it’s a one-for-one trade off.  I’m sure there 36 

are other public interests’ factor that we’ll want to look at but I think that is definitely 37 
going to be a significant piece of it.  I don’t have a good answer.   38 

 39 
OK.  So just log as maybe an issue and then finally, Ray, you touched on an issue that 40 
we’re, I’m struggling with too and that is, but I actually, I think, have an, my initial 41 
opinion is different than yours which is that I think that it’s actually impossible for water 42 
to be both under the savings clause and regional water, included in the regional water 43 
availability pot.  Because under the savings clause what you’re talking about, certainly 44 
the intent of the savings clause is to protect existing folks’, December, 2000, sources.  45 
Regional water availability, when we define it, any excess that pie wedge that I think  46 
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somebody about, Barbara was talking about, that’s water that people aren’t using and that 1 
can be used (inaudible).  So in other words, you can’t be water that’s both being used in 2 
December, 2000, and is not being used now.  You see what I’m saying?  It’s sort of .. 3 
They seem mutually exclusive but it could be that I just don’t understand it.  So, anyway, 4 
I just need to understand that better. 5 
OK. 6 

 7 
That is all.  Thank you. 8 

 9 
Thank you. 10 

 11 
Q My issue is something I brought up before and that’s with the upper St. Johns, the speed 12 

bump for that, for us and agriculture, was once the project was done and in the ground 13 
and they created such a great habitat, endangered species moved in and all bets were off 14 
in the upper St. Johns for who gets what water because the endangered species that 15 
moved in dictated.. 16 

 17 
A They took precedence. 18 
 19 
Q They took precedent over the (inaudible) citrus and we lost a lot of crop and the snail 20 

case moved up and there were a lot of them, there were tons of them, there were more 21 
there than at Lake Okeechobee in that basin because the habitat was so superior and 22 
that’s going to happen throughout this project.  You’re going to create a lot of great 23 
habitat all over south Florida and a lot of users around this table and for environmental 24 
reasons and for agriculture reasons are going to be relying on the reservations of water 25 
and something that I think we all know that the Endangered Species Act takes precedent 26 
over that but maybe there’s some way we can talk or figure that out working with the 27 
Federal government because it’ll create a problem.  We lost hundreds of millions of 28 
dollars that year.  One specific year when we couldn’t get to the water and had a very 29 
expensive crop fall to grounds and there were tons of snail (inaudible).  There wasn’t any 30 
of them found dead or harmed or injured but because the project required that, we could 31 
not touch the water and there are ton of nail (inaudible).  So, just something for us all to 32 
consider because all bets are off when endangered species move in.  So, (inaudible). 33 

 34 
A Work with the Federals.   35 
 36 
A Let me just real quick say that you’re right, that’s an issue that we’ve got to work on and 37 

my boss has said this is something we have to figure out sort of a more progressive way 38 
of working on endangered species issues and that’s not the answer to your question but at 39 
least it’s acknowledged that that’s an issue and that’s a problem that we have to work on 40 
harder than we have. 41 

 42 
Q I’ll be short.  You’ve been under pressure for a long time Ken, done a great job.  Just 43 

want to really point one thing I really like what you have in this relative to the regional 44 
water availability and that is the water conservation part of it, something that’s been dear 45 
to my heart for some time and recognizing that in particular urban water conservation 46 
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there is a lot of things we can do with that and when we save water through that process 1 
we don’t have to do anything else, we’re already producing that water.  It’s water made 2 
available for something else.  So I’d like to say it’s just add a little more stuff to the water 3 
conservation side of that and do as much as we can in that arena.   4 

 5 
Q Thank you Ken.  I have a question.  Well first of all, I think this has been so helpful the 6 

question/answer.  I would really appreciate it if there were detailed minutes prepared of 7 
the question and answer session.  I think that would help, at least with me, because it’s so 8 
complex and going back and reviewing and having a better understanding of the 9 
document your presented so I would really appreciate that.  I have a question though 10 
regarding the legal existing source and legal existing user, what natural system qualifies 11 
as either in addition to Everglades National Park.  When I look at that definition outside 12 
the Park, I’m very unclear what natural systems are protected, the Loxahatchee, the 13 
Caloosahatchee, Big Cypress Basin, the Fakahatchee Strand, Seven Golden Gate Estates, 14 
are those part of the environment that’s protected by this, any of those? 15 

 16 
A From an existing legal source perspective?  I must admit, and I think it was may have 17 

been you, Jack, that brought up the fact that some of the areas on the west coast were not 18 
included in our graphics which is an omission.  We were so focused on the Regional 19 
Everglades piece of this we, and their potential tie-in to regional water availability and 20 
other things, we neglected to put in some of these other environmental areas so let me 21 
just take a look at all that issue and see how many we need to put in there and I’ll identify 22 
those and revise the graph. 23 

 24 
Q I thought it would be helpful to have some maps so we’re clear.  Like a map of when you 25 

calculate the regional water availability pie, what is the map of those boundaries for you 26 
to calculate that number or when you calculate the pot of water available and then you’re 27 
going to calculate the actual permitted, actual use vs. actual permitted, what’s the 28 
boundary of that area that you’re plugging into the model and is the west coast of Florida 29 
going to be included because Caloosahatchee Basin was cut off and I was going to ask 30 
you.. 31 

 32 
A Certainly the Caloosahatchee will be included. 33 
 34 
Q But I think it would be helpful to have an understanding of what boundaries you’re using 35 

on those calculation.   36 
 37 

OK. 38 
 39 

Thank you. 40 
 41 
Q Sometime ago Lorraine basically dealt in large part with my issue and that’s on 42 

consumptive use permitting where we say the permit applicant must provide reasonable 43 
assurances that, among other things, the use must be consistent with the public interest 44 
and I thought I heard you say that there is no definition of what the public interest is yet 45 
and that 373 does not provide any guidelines.  Well I want to go a little further and ask 46 
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whether or not are there any conceptual policy considerations afoot and if so could you 1 
share with us where you’re going with that at this particular time. 2 

 3 
A We already have a rule in our conditions for permit issuance on public interest that 4 

references a couple of the intent sections in Chapter 373 like the intent to provide 5 
(inaudible) reasonable beneficial uses of water intend to protect fish and wildlife.  6 
They’re very general.  What we had proposed to do was add a specific link in our public 7 
interests rule to CERP referencing the CERP, the State Statutes on CERP in our public 8 
interests rule and also include in our public interests rule a consideration of consistency 9 
of a project with the Regional Water Supply Plan and have a link there.  So we’re really 10 
getting into territory that can be very controversial but we think it’s time that, that in 11 
order to look beyond just the potential impacts of a project itself, we need to look at it 12 
cumulatively with all the other potential future projects, more of a public interest 13 
consideration.  So we’re moving towards expanding it basically beyond what we’ve done 14 
in the past.  Really hasn’t had a lot of meat on the bones in the past.  We’ve concentrated 15 
on whether use is reasonable, beneficial and whether interferes with other uses.  So, and 16 
we have on our web site a draft of that public interest rule that we’ve drafted.  It’s in the 17 
water use regulation web site web page so you could see a copy of where we’re going 18 
and we think we’ll be expanding that once we get into the C-list rules and to CERP, more 19 
specific CERP-related issues.  Does that help? 20 

 21 
That helps.  Thank you. 22 

 23 
Q Good afternoon again.   24 
 25 

Hi Wayne.  Thank you for the comments. 26 
 27 
Q First usual editorial comment about the lost of tide you’ve got to get every time.  Just 28 

because it went to tide doesn’t mean, doesn’t contribute to the environment nor does it 29 
lost to the Florida economy. 30 

 31 
A Didn’t I take lost out of this draft? 32 
 33 

(Inaudible) 34 
 35 
A I thought I used excess this time. 36 
 37 
Q You used excess sometimes.  I hereby concur you using excess all the time.  Appendix C, 38 

you have blanks for the Caloosahatchee line, the Western Basin lines on the assumptions 39 
and this is a work task I’m probably going to ask you to assign to us of the (inaudible) 40 
Florida feasibility study Janet.  Could we be assigned to try and fill in those blanks for 41 
you at our next meeting or two so you can have some area representation? 42 

 43 
A Sure. 44 
 45 
Q You wouldn’t mind? 46 
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 1 
A If you’d like to help on that we’d certainly appreciate it. 2 
 3 
Q OK.  Because yes, the assumptions there, particularly on existing uses and existing 4 

sources.  A technical  question, help me understand, is C43/S79 a/k/a (inaudible) a use or 5 
a source under this document? 6 

 7 
A Source.   8 
 9 
Q Thank you.  Can we get a...  I got an answer and the rest of you didn’t get one.  I’ll mark 10 

that down.  This is a draft from the staff, can we get the statement in the draft report, 11 
roughly page 21, to establish a pre-CERP reservation for Charlotte Harbor 12 
Caloosahatchee River estuary, national estuary? 13 

 14 
A If we can have a restoration target for the river and then run a model that shows the hydro 15 

period for the river and what, how much goes to the estuary that is not currently being 16 
used by consumptive uses, we’d be happy to reserve what’s left over. 17 

 18 
Q OK.  Can the minimum flow level (inaudible) be part of the year 2000 baseline? 19 
 20 
A No.   21 
 22 
Q OK.  Can we change the definition (inaudible)? 23 
 24 
A If you, probably need to go to WRDA and change the date of enactment. 25 
 26 

OK. Possible. 27 
 28 
A None of the other (inaudible) included as you know. 29 
 30 
Q No.  You know, you’ve raised the issue, I mean this is not (inaudible) you’ve raised the 31 

issue how to perhaps to identify estuary needs, this may be the way to do it for a baseline.  32 
 33 
A But understand, we are still attempting to deliver that when it’s available. 34 
 35 

I understand. 36 
 37 
A So we’re not affecting the fact that it’s there in law and it’s in recovery. 38 

 39 
But you know, this is now getting down to the basic conflict I see for the overall base for 40 
us which is the difference between use that’s a use and use that’s a permit because our 41 
concern is that you (inaudible) we have permits out there not in use and if we then have 42 
made these permits use and we go build these structures, the water goes to them... 43 

 44 
A I understand. 45 
 46 
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Q ..and nothing goes out.  So, I guess my summary statement is until I get to know this 1 
better, you’re the expert.  You’ve worked hard on this, you’ve lived this, and the rest of 2 
us try understand it, I’m trying to avoid a (inaudible) where we’ve created a definition 3 
system that a permit that is not in use is for this purpose and use and a flow that occurred 4 
to the estuary in here does not occur.   5 

 6 
A And I think the sensitivity modeling runs that we talked about running will help get a 7 

better handle on that.  Hope you’re involved in it.   8 
 9 
Q I too want to thank you very much Ken.  You’ve done a great job. 10 
 11 
A Everybody please.  It’s not just me. 12 
 13 
Q Sincerely, and Cecile.  And also the questions have, that have been raised have been 14 

really good questions and you only said no once and that’s really amazing.  Anticipating 15 
these discussions and where we are today, Broward County has put together a sort of 16 
consensus with Lorraine’s department and our department and also the Broward County 17 
Water Supply Technical Advisory Commission so I would like to not read it to you today 18 
but pass this out so it’s a matter of public record and we get to share our position on this 19 
issue with you.  That’s one thing.  The concern that we have, and I have spoken to you 20 
about this before, but it’s of course on page 19 and Broward County has relates to 21 
regional water availability.  As you know, Broward County has a IWRP, an Integrated 22 
Water Resource Plan, and we want to maximize the available water not just for 23 
consumptive use but for our resources, for instance, the Pond Apple Slough and our 24 
$400,000,000.00 bond issue to buy public lands.  So we want to be sure that once you set 25 
the baseline, whatever x-amount of water is, we want to be able to utilize our IWRP to 26 
manage the water on the urban side.  You know, passing the three-prong test then, and 27 
you know, with consideration certainly with CERP, how can we be assured that we will 28 
have that flexibility or that authority and is there a chance that this could be some 29 
mechanism for a county that might be a willing county that wants to have their own 30 
IWRP to be able to do this? 31 

 32 
A Well, I think the actual mechanism for assuring that it’s going to work is probably going 33 

to fall in the consumptive use permitting realm eventually.  However, I think you’re 34 
going to get a lot of insight, again on this pre-CERP baseline and the subsequent existing 35 
legal source identification and then plug that into your local integrated water resource 36 
plan model and see what the effects are.  You know.  So the issues may be premature to 37 
worry about them.  I’m not sure how much additional “regional water” you were 38 
anticipating as part of this plan.  I know it was moving a lot of water that you had in the 39 
county around to be used more efficiently and I personally don’t see this as being a huge 40 
issue from the plans that I have seen for Broward County.  But again, the pre-CERP 41 
baseline and subsequent existing legal source is going to help identify if it’s a problem or 42 
not and we’ll be working with you together to try to resolve any issues that come up. 43 

 44 
I would like to state that I think it’s really important that we all work together with the 45 
same modeling interests so that they don’t develop any conflicts.   46 
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 1 
A Agree. 2 
 3 

Thank you. 4 
 5 
Q I just have a brief comment about Florida Bay and the downstream end of the system.  6 

Recently, members of the Florida Bay Program Management Committee met and actually 7 
developed draft performance measures in support of the Florida Bay and Florida Keys 8 
feasibility study.  It has taken a long time to get to this stage.  We hope that these will go 9 
out for review and revision and finalization and that they’ll help define the fresh-water 10 
needs of Florida Bay and the downstream part of the system. 11 

 12 
A Great.  Do you know what the timing might be on the completion of that review? 13 
(END AUDIO TAPE #3) 14 
 15 
 (BEGIN AUDIO TAPE #4) 16 

(Inaudible) The document that you have, the draft document, was requested of the task 17 
force by the Congress based on a recommendation of the general accounting office and 18 
they’re working on this.  This is a coordinating draft we’re, as Mike said, we’re seeking 19 
your input.  Farther along in the process, is the current proposed revision to the task force 20 
strategy document and this is the coordinating (inaudible) document that Jack is referring 21 
to.  I would suggest, Mr. Chair, if it was alright, that we also provide the copy of this 22 
draft because both of these documents have project sheets.  These are just the land 23 
acquisition projects but these land acquisition projects become folded into the various 24 
other projects that are part of this document and a lot of times, as Jack is pointing out, the 25 
devils in the details as we try and fit all these things together and I think we very much 26 
would appreciate any kind of input from the folks on this group on both of these 27 
documents as we’re trying to get them so that they reflect that.  Jack. 28 

 29 
Q It will be short, but I was going to bring this up under member issues, but since we’re 30 

talking about coordinating (inaudible) document, if you were a WRAC member and you 31 
did attend the task force meeting and you were a WRAC member and you (inaudible) 32 
attend the working group meeting yesterday, WRAC members are not getting the same 33 
documents that those other two organizations are and we are supposed to be the official 34 
advisory arm to the task force.  So, I’m going to make a recommendation to Chairman 35 
and to (inaudible) that WRAC members receive all the documents that the task force gets 36 
and all the documents that the working group gets and we have to do more reading and 37 
the other groups will get the same documents we have.  Otherwise, we wind up not all 38 
saying the same thing on the same page.  Mr. (inaudible) said yesterday he had thirty-day 39 
extension on coordinating for success.  We don’t meet in August, so this body won’t have 40 
time to address it by the time he has his document out.  I’m submitting my 41 
recommendations individually as an organization.   42 

 43 
A OK. 44 
 45 
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Q Jack, I will not be able to mail to you the hard copies in time for the Monday meeting but 1 
I will, on Thursday morning, send an e-mail out with all the links where the documents 2 
are so that you can read them on the web.   3 

 4 
I think other questions or issues that we need to deal with prior to having these breakout 5 
meetings. 6 
Obviously, everyone’s welcome to attend.  If there are other organizations or people you 7 
feel have issues, you’re welcome to invite them to sit in and listen.    Mike? 8 

 9 
Yes sir.  I will plan, in addition to providing the links, working with Julio (inaudible) the 10 
links about the links that he had talked about for both of these documents, I will plan to 11 
bring paper copies of these to the meeting on Monday so that people who are really 12 
wanting to get into it, we’ll have those written copies and we can do that.   13 

 14 
Alright.  Jack. 15 

 16 
Q (Inaudible) with land acquisition.  I understand Senator Graham has a bill he is working 17 

on in Washington, D.C.  Perhaps somebody could provide us a working draft copy of that 18 
bill.  Because I understand it addresses some land issues in Florida and if we’re going to 19 
be talking about CERP and land acquisition issues, we should know what Senator 20 
Graham’s thinking.   21 

 22 
A Yes.  If we get our hands on one we’ll definitely, if one’s available we’ll have it.  Rick. 23 
 24 
Q We’re just making a few updates to land acquisition strategy draft that, especially those 25 

that Jack pointed out yesterday to us in the working group meeting and there may be a 26 
couple of other changes but we’ll try to get you the latest, will get you the latest version 27 
by your meeting that we have. 28 

 29 
END OF Q&A 30 




























































































































































